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*Why to Fight for Bond

*Criminal System x Immigration System
*Bail Reform Act Highlights

*Tackling the Gov’t’'s Most Common
Arguments

Lawful
Permanent
Residents
(LPRs)

Non-
Citizens

Visa Holders

Undocumented
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Non-citizens in
federal courte

35% - Nationally

11% - S.D. Ohio

U.S.S.C. Statistical Information Packet, FY2024, S.D. Ohio
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b
Performancé on

y r

9
Citizenship status
U.S. citizen 195,609 21.8% 0.9% 20.0% 25% 121%
Documented
non-U.S. citizen 13,295 153 34 126 16 9.0
Undocumented
non-U.S. citizen 28472 20 05 1.6 0.2 1.1
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So what’s the disconnect?¢
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Assumptions and
Prejudices
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CULTURE OF DETENTION
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»“No — we don't consentto detention.”
M - =

Reality on
the Ground
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I’m .through with playing-'by the rulés
of someone elses game. |

Behind the Curtain of g
Immigration Detention Q

10



Immigration
Detainer:

How ICE Gets
Ahold of Released
Clients

21

To: The Jailer

From: DHS

22
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No detainer?
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Undocumented




Federal Agency

State /Local Agency

Agency Cooperates

Agency Doesn’t
Cooperate
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Federal Detention Facilities

31

Local Detention Facilities
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Immigration
detention not a
given!




Immigration Bond
Procedure

N

37

Not eligible for
immigration
bond?

Mandatory Detention for Certain
Criminal Convictions (INA § 236)

“Arriving aliens”

Subject to expedited removal
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Bond * Parole
Alternatives °“Alternative to Detention” programs
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Release at
AUSA’s Req

40
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DHS Never Released to |
Notified Community &%

Criminal
Bond Met
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Criminal
Bond Met

Released by
Immigration

Released to
Community

43

Criminal
Bond Met

Detained by
Immigration

Removed
from the US

Stay
Detained
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Criminal
Bond Met

Removed
from the US

Detained by
Immigration Stay
Detained w
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Detained by
Immigration
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Immigration Custody v. Criminal Custody
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A federal judge has
ordered release.

...How is ICE
Custody Even Legal?
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United States v. Veloz-
Alonso

910 F.3d 266 (6th Cir. 2018)
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Despite release
order, ICE can still
detain

Veloz-Alonso
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BUT WAIT!!

55

Open Question Re:
Pretextual Detention

by ICE

United States v. Ventura, 96 F.4th 496
(2d Cir. 2024); United States v. Lett, 944 F.3d 467
(2d Cir. 2019)
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Credit
towards
criminal
sentence?

IN CASE OF

EMERGENCY

The Self-Surrender Failsafe?
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Languishing in immigration
detention is not the norm.

Client likely no worse off.

Can possibly self-
surrender.

59

Criminal
Bond Met

DHS Never
Notified

Released by
Immigration

Detained by
Immigration

Released to

Community a5

Released to
Community

Removed
from the US

Stay
Detained
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How do | get bond set?
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Studying Up on the
Bail Reform Act
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BRA is clear. Detention
should be the rare case.

Two-Step Process
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Step One: Initial Appearance

Release Ordered / Bond Set

...Unless Detention Hearing is
Authorized

This is your moment.




When can the judge proceed
to Step Two (Detention

Hearing)?

3142(f)

Detention hearing

authorized under
(F)(1) and (f)(2)

72
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Enumerated

(f)(1) Cases

* Crime of Violence

* Drug

* Gun: 924(c), 222(9g)
* Minor Victim

* Terrorism

73

PRESUMPTION OF
RELEASE CASES!

Not in (£)(1)

* lllegal Entry/Re-
Entry Cases
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For 1326/1325 Cases =
Only Basis to Hold a
Detention Hearing

(F)(2)

* Serious Risk of
Flight

e Serious Risk of
Obstruction

75

“Serious Risk
of Flight”

“deliberate, voluntary
action to flee or evade
judicial oversight”
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“Serious Risk
of Flight”

“serious” — i.e.
“substantial, rather than
speculative or theoretical”
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“Serious Risk
of Flight”
Serious = more than
ordinary risk of flight

78
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“Serious Risk
of Flight”

Government’s burden by
preponderance of the
evidence

79
“Serious Risk
of Flight”
Government must present
concrete evidence
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“Serious Risk
of Flight”

Individualized to
defendant

81
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* Not certain she’ll be detained or deported.

* Deportation would be involuntary, not volitional

84
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Not so fast!

* That's a generic argument!
Not individualized.

* True of every 1326/1325
defendant

* Speculativel

86
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Moreover!

* Ties to US

* Efforts taken to get to the US

* U.S. v. Figueroa-Alvarez, 681 F. Supp. 3d
1131, 1139-40 (D. Idaho 2023).

87

Government
Hasn’t Met
Burden.

Don’t Proceed
to Step Two.
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“Nope. We're moving on to Detention Hearing.”

89

Law at Detention

Hearing
-3142(e)

90
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Government’s
Burden

91

“no conditions or
combination of
conditions

that will
reasonably
assure...”
appearance in
court and safety
of the community
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Rebuttable
presumption of
detention

* Serious drug offenses

* 924(c) and terrorism
cases

* Kidnapping
*  Minor victim

93

No presumption
in 1326/1325

cases!
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History &
Characteristics
— 3142(qg)

*  Person’s character

*  Physical /mental condition
*  Family ties

*  Employment

*  Financial Resources

* Length of Residence in
Community

*  Community Ties

95
Alienage /
legal status not
listed

96
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Not so fast!

Legal status is not a
3142(g) factor.

Not a proxy for
community ties.

98
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United States v. Figueroa-Alvarez, 681 F. Supp. 3d
1131, 1144 (D. Idaho 2023)
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Non-Citizens perform BETTER on bond.

101
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You're Not In this Alone

Bail Resources

Freedom Denied — Alison Siegler
https: //freedomdenied.law.uchicago.edu/

Motion Bank
https:/ /tinyurl.com /UChicagoBriefs

FD.org materials
https: //www.fd.orqg/criminal-defense-
topics/essential-topics/bail-pretrial-release
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Sixth Circuit Cases

United States v. Rodriguez-Fuentes, 2025 WL 711955
(E.D. Ky. Mar. 5, 2025)

United States v. Cobix-Espinoza, 655 F. Supp. 3d 584
(E.D. Ky. 2023)

United States v. Martinez, 2025 WL 1295180 (N.D. Ohio
May 5, 2025)

United States v. Juarez-Morente, 2025 WL 950869
(W.D. Ky. Mar. 28, 2025)

United States v. White, 2021 WL 2155441 (M.D. Tenn.
May 27,2021)

Out of Circuit Authorities

United States v. Figueroa-Alvarez, 681 F. Supp. 3d
1131 (D. Idaho 2023)

United States v. Mejias-Mejias, --- F. Supp. 3d ---,
2025 WL 846435 (D. Md. Mar. 18, 2025)

United States v. Runsdorf, 2022 WL 303548 (S.D.
Fla. Jan. 24, 2022)
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