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Presenter Notes
Presentation Notes
Brief intro and thanks for having me. 

SRC- small, but expanding project within the Fed Public and Community Defender Organization made up of 6 attys and one data specialist that provides trainings, as well as litigation and data support to federal defenders and CJA panel attys. We also advocate for policy changes at the Sentencing commission and provide technical assistance on draft crime legislation to members of Congress.

At the end of the presentation I will have a slide with links to further resources SRC provides.

If you have an urgent question, please feel free to ask it but if it can wait, may make sense to hold off until end just to ensure we get through everything. 



GAME PLAN

Amendment cycle 
overview

The 2024 
amendments

Retroactivity & 
questions

Presenter Notes
Presentation Notes
Today’s game plan is that first, I will explain exactly what we mean when we talk about the Commission & the amendment cycle. 

Next I will walk you through the major 2024 amendments and the changes coming to the GL Manual this year. I don’t have time to go into every single amendment so you will need to read them on your own. I’ll just be focusing on the bigger ones and I may have to speed through some of those to get through everything. 

Finally we’ll talk a bit about what happened this summer with the retroactivity hearings and I’ll try to save a few mins for questions.

By the end of this session you will gain familiarity with the amendment cycle process, learn about major changes to the Guidelines and how they will impact your practice, and we also have some great SRC resources we will tell you about at the end.




Materials

Presenter Notes
Presentation Notes
Good news is you don’t have to memorize all of this, we have some written materials for you



Meet the Commissioners

Presenter Notes
Presentation Notes
LES 
Before we review each amendment, I thought it might be nice to put faces to the Sentencing Commission. 

Here are the Commissioners:

28 USC 991(a) requires that the Commission be made up of 7 bipartisan voting members, appointed by the president. Three are sitting federal judges (including the chair of the Comm, who is sitting front center) one is a former district judge turned def lawyer, one is former head of SRC. One AUSA and one former associate Atty General.

There are also two non-voting ex officio members who are not pictured here:

DOJ- Scott Meisler
Parole- Patricia Cushwa, who does not participate. I’ve never met her.

Anyone want to point out who is missing?

Notably missing from a seat at the table are the Federal Defenders – we have been pushing for decades for the Comm to support legislative changes that would give us an ex officio spot. And we will continue to do so.



WE ARE HERE

Retro 
comments 
& hearing

Presenter Notes
Presentation Notes
LES – Here’s an overview of the amendment cycle timeline.

Proposed amendments published in late Dec of early Jan, hearings on the amendments typically in early March. 

Comm hears from key stakeholders, including Defenders, DOJ, reps from advisory committees, judges, and for past two years one exciting development is they have been holding impacted person panels with formerly incarcerated witnesses.

Comm votes to adopt amends in April. And they are delivered to Congress by May 1.

If Congress does nothing to veto the amendments, they take affect on Nov. 1. So the most recent set of amendments has been in effect for about a month.

In the summer months, the commission typically has a retroactivity comment period and hearings for amendments that lower the guidelines. They also publish their priorities for the upcoming amendment cycle this summer.



What Did the Commission do?

Presenter Notes
Presentation Notes
Now let’s jump into discussing the 2024 amendments.

Good news is there’s more good than bad. Commission could have gone further with the good than they did, so we will talk about that as well, but here’s an overview of the changes we will discuss today.




Good
• 5H1.1: Expanded “age” policy statement for youthful individuals

• 1B1.3: Removed “acquitted conduct” from relevant conduct 

• 2K2.1(b)(4)(B)(i): Narrowed the +4 AOSN enhancement 

• 2K2.4/3D1.2(c): 924(c) does not prevent “grouping” of drug and 
gun charges

• 2D1.1(a)(1)-(4): Conviction under statute or stipulation required 
for enhanced base offense levels to apply

Presenter Notes
Presentation Notes
Five main good amendments
[Click for each of the amendments and read]

*Going to skip grouping since that amendment does not change current state of the law in the Sixth Cir. I’m going to move relatively quickly through firearms since the amendment follows the law of the Sixth Circuit- so your practice won’t actually change in response to that one either. 

I’ll spend most of my time on the other three- primarily acquitted conduct, which is the most complex of the three.



Bad
• 2B1.1: Moved bad loss commentary into guideline text

• 4C1.1: Expanded two exclusions from the zero-point 
reduction (aggravating role + CCE and meaning of “sex 
offense”)

• 2S1.3(b)(2)(B): Expanded +2 enhancement in bulk cash 
smuggling/structuring cases to mirror statute

Presenter Notes
Presentation Notes
[Click and read bad]

*Going to just focus on the first two since I’m guessing you all don’t have many cases under 2S1.3- that one mostly impacts border districts and bulk cash smuggling cases 




What DidN’T the Commission do?



 Commission did not: 

• Did not limit the impact of, or exclude, “offenses 
committed prior to age 18” from the criminal history 
score 

• Did not adopt proposed amendment to “simplify the 
three-step process” by eliminating departures from 
the Manual 

Presenter Notes
Presentation Notes
Click and read.

Even though SRC basically wrote up a completely plug and play version of the simplified manual, could have copy pasted the whole thing easily.



BUT. . .“one book rule”

Remember EX POST FACTO

*USSG 1B1.11

Presenter Notes
Presentation Notes
A few things to keep in mind as we go through each amendment:

CLICK First – ex post facto applies to the guidelines: Normally we use the book in effect at the time of sentencing. So, if someone committed an offense three weeks ago but is sentenced after November 1, 2024, 1B1.11 says that we use the 2024 Guidelines Manual. But if a person would be subject to a higher guidelines range if that 2024 manual applies – meaning the new bad rules we’re about to discuss would result in increasing his or her GL range – that would likely violate the ex post facto clause and the guidelines say that you must apply the manual in effect on the date the offense was committed. 

CLICK: But remember the “one book rule” – you can’t pluck from different manuals – you have to use one manual in its entirety. 

Peugh v. United States, 133 S. Ct. 2072, 2078 (2013)




Practice tip for all good amendments: 
Don’t ignore the Reasons for amendment!

Presenter Notes
Presentation Notes
Before I dive into the first amendment, here’s a general practice tip that applies for all the amendments that may impact your sentencing – esp the good ones.

Don’t just rely on the language of the amendment, but also use the Reasons for the Amendment. There’s sometimes useful language in the reasons for amendment that focus on the policies that support more lenient treatment for our clients.

Here’s the RFA for youthful individuals. 

CLICK: and here’s the pertinent language. Note that it talks about evolving brain science and data + the cognitive changes emerging adults undergo that last until the mid-20s and affect behavior and culpability. That would be good for a court to know about.



5H1.1: “Age” policy statement

Presenter Notes
Presentation Notes
LES 

We are going to begin by going through the good amendments, beginning with the changes to the policy statement at 5H1.1 on age as a mitigating factor. 

The policy statements in ch 5H relate to what the commission refers to individual characteristics. 

They describe encouraged, discouraged, and supposedly prohibited characteristics that courts might account for as sentencing mitigation when deciding whether to depart from the guideline range.

These became far less important after Booker made the GLs advisory. Many of the discouraged and prohibited factors conflict with the court’s obligation under Booker and 3553(a) to consider the history and characteristics of the individual being sentenced. 

The Commission chose to update this policy statement. Good amendment to 5H1.1 but disappointing in that the proposed amendment went much further.




Departure vs. variance

Departure 

• A sentence imposed outside the 
guidelines range based on specific 
language in the Guidelines Manual

• Located in specific commentary or 
policy statements

• Index in back of Guidelines 
Manual 

Variance 
• A sentence imposed outside the 

guidelines range based on factors 
in 18 U.S.C. 3553(a)

• A court can vary for virtually any 
reason (including a policy 
disagreement with the guidelines) 
and is not constrained by language 
in the Guidelines Manual

Presenter Notes
Presentation Notes
Before we jump in – you may have noticed I used a couple of different terms just now. Departures and variance. 

I want to give a brief refresher on the difference between the two terms- since this policy statement relates to departures, not variances. I think some judges and lawyers use the terms interchangeably but they are different.

Departures are a creature of the pre-Booker period, when the Guidelines were mandatory and the only way to increase or decrease the sentence was for the court to depart.

[CLICK] Departures are guidelines manual-based. When a judge departs she uses language in the GM authorizing a sentencing outside the guidelines range.

[CLICK] Most of that language is in commentary to ch. 2 provisions, some are in policy statements. 

[CLICK] Index of departures located at very back of Guidelines manual. 

[[EX= 2L1.2, app. nn. 6, 7, 8 provide for departures in illegal re-entry cases based on the seriousness of a prior offense, time previously served in state custody, and cultural assimilation. Certain factors must be met for those departure provisions to apply.

4A1.3 provides for an upward or downward departure based on inadequacy of a person’s criminal history category.]]

[CLICK] When a judge varies, she imposes a sentence outside of the final, calculated guideline range. These are statute-based, not guideline-manual based – specifically, the court looks to the factors in the Sentencing Statute- 18 usc 3553(a).

[CLICK] Variances are broader since they don’t require the case to meet the narrow factors that are often used to justify departures in the guidelines manual. And a court can vary for virtually any reason, inc. a policy disagreement with a particular guideline.



5H1.1: downward departure for youth

Downward 
Departure 
for Youth

Time of Instant Offense 

Time of Prior Offense(s)
OR

Presenter Notes
Presentation Notes
New policy statement encourages downward departure to account for youthfulness (defined as mid-20s or younger) in two circumstances:

Time of instant federal offense OR
Time of prior offense

And sometimes you will have a client that fits into both boxes.




Risk-
Seeking Impulsive

Vulnerable 
to external 

forces 

Presenter Notes
Presentation Notes
The new departure language includes some basic information about young people- defined as people who were in their mid-20s or younger either at the time of the instant offense or at the time of an offense for which they were assessed ch points. 

Commission heard from panel of brain science experts and others that the emerging adult brain is still developing into a person’s mid-20s. Making youthful individuals more:

(click) risk and reward- seeking than older people, more impulsive, and uniquely vulnerable to external factors.

And so that information is what informs the new departure language 



Risk 
Factors

Environment

Adverse Childhood 
Experiences

Substance Use 

Family 
Relationships

Lack of Education
*Amenable to rehabilitation

Presenter Notes
Presentation Notes
The new policy statement identifies several risk factors that young people may be vulnerable to and that can influence the decision to become involved with crime. 

Including: (click and read slide)

In addition to the risk-factors, the Comm determined that young people are also more amenable to rehabilitation [click]  – another reason a downward departure may be warranted 



Age-crime curve

Presenter Notes
Presentation Notes
Also relies on the age-crime curve [CLICK]= criminological research showing that criminal behavior really starts to decrease in the early twenties and drops off significantly by the time a person hits 40.




Presenter Notes
Presentation Notes
LES

Here’s the new policy statement- old version crossed out, new version in pink.

*One other thing I want to point out - note how the Commission has stopped (At least for now) referring to people as offenders. They refer to “youthful individuals” rather than “youthful offenders.” If you don’t already, we really encourage def attys to use humanizing language in their submissions to the court, such as “individual” and “person” rather than “defendant” or “offender”. So that’s my little plug to stay away from labels with more negative connotation. 




5H1.1 Amendment: The basics

• Stronger, more encouraging downward departure 
language to account for youthfulness

• Applies to youthful prior AND youthful instant 
offense 

• Youthfulness= mid-20s and younger

• Practice Tip: For prior, use 5H1.1 & 4A1.3. Can also 
use to support 3553(a) variance arguments

Presenter Notes
Presentation Notes
LES

Here’s a summary slide- what to remember about the new amendment 

CLICK and read. 

1. Better language to support a downward departure to account for youthful criminality
2. Applies in two different scenarios
3. Youthfulness defined as mid-20s and younger- so doesn’t just end at 18
4. Finally- a practice tip (read). consider moving for downward departure under 5H1.1 in conjunction with 4A1.3 & read comments or even watch the hearings on the original proposed amendment. There’s some great info in the defender’s comment about jurisdictional disparities, lack of procedural protections, race disparities, and brain science. 

*If your judge is more likely to vary than depart, you can still use the lang in this policy statement to support your 3553(a) argument for a downward variance.

And if your judge does not typically apply departures to account for individual characteristcs, as opposed to variances under 3553(a), use the new policy statement to support your variance request.




AFPD Gabi Leija’s 
Comment on Youthful 
Individuals

Presenter Notes
Presentation Notes
Here’s a QR code that will take you to our defender witness written comments on youthful individuals – if you have a young client, or an older client with ch points from when they are young, please read and use the research and info here to argue for a downward departure or variance.



1B1.3: Acquitted Conduct

Presenter Notes
Presentation Notes
LES 

Next amendment relates to the relevant conduct guideline, in particular: whether acquitted conduct can be used to increase the guideline range on the convicted count.



Presenter Notes
Presentation Notes
First- State of the law, pre-amendment.

To understand why this amendment is necessary it’s important to understand how 1B1.3 operates. I borrowed this image from the Sentencing Commission because they describe 1B1.3 – the relevant conduct policy statement – as the cornerstone of the Sentencing Guidelines. But really we all know that it’s a harmful rule that can expand the scope of liability and increase the guidelines for our clients based on evidence that often lacks reliability.

And while there’s nothing in the GL manual that expressly permits the use of acquitted conduct to calculate the offense level, because the relevant conduct rule at 1B1.3 requires the guidelines to be based on “real conduct”, which needs only be proven by a preponderance of the evidence, the guidelines effectively permit the court to use acquitted conduct to calculate the range.




Uncharged and dismissed 
conduct still allowed

United States v. Brasher, 105 
F.4th 1002 (7th Cir. 2024) 
(Jackson-Akiwumi, J., 
concurring)

Defender Comment on 
Proposed Priorities, pp. 9-16 

Presenter Notes
Presentation Notes
Unfortunately this amendment does not impact the use of uncharged or dismissed conduct to calc the guidelines. 

But, you can still challenge the practice on policy grounds- could be reason for variance.

Two resources –
Great concurring opinion by Judge Jackson-Akiwumi out of 7th cir in us v. Brasher, where she articulates strong policy and constitutional arguments against the use of uncharged and dismissed conduct to calc the guidelines 

The other resource I’ll point you to is the Defenders’ priority comment to the Commission from this past July. We asked the Commission to prioritize changing the rules around the use of uncharged and dismissed conduct as a logical outgrowth of the acquitted conduct amendment. The QR code will take you to our full comment, but the relevant conduct discussion starts on page 9.



Presenter Notes
Presentation Notes
I think it’ll be hard to fully wrap our heads around how this amendment will work in practice until we start seeing cases applying the amendment. A full hour training could be devoted to this topic alone but since we don’t have that time, I’m just going to scratch the surface and try to leave you with some things to look out for in your own practice. 

Overall, this is a good amendment but, the devil is in the details with this one. I worry that some deserving folks may be left behind, and I’ll explain why in a moment.




What does the 
amendment do? Amends §1B1.3 to 

indicate that conduct for 
which a person was 
criminally charged and 
acquitted in federal 
court is not relevant 
conduct “unless such 
conduct also establishes, 
in whole or in part, the 
instant offense of 
conviction.”

Change #1

Presenter Notes
Presentation Notes
So what does the amendment do?

There are three primary changes to the guidelines and commentary to be aware of. First, is the new language added to 1B1.3—in a new subsection (c). 

[Click and read]

So the amendment removes acquitted conduct from the relevant conduct rule, meaning courts should no longer use acquitted conduct to calculate the guideline range.

With this new subsection, there are three caveats to be aware of. 

FIRST CAVEAT: Acquitted conduct defined only as conduct that is “criminally charged.” Of course, there are lots of guideline enhancements in the manual that appear to be related to federal statutory crimes, but are worded differently- and potentially more broadly than federal statutes.

So your court may struggle to decide whether a particular enhancement for a convicted crime should apply if the enhancement appears related to an acquitted crime. 

Let’s look at a few hypotheticals to unpack this caveat.



Drugs & Guns 

§ 924(c)- possession of firearm

• Any person who “during 
and in relation to any” drug-
trafficking crime possesses a 
firearm “in furtherance of 
any such crime”

§2D1.1(b)(1)- possession of firearm

• If a dangerous weapon 
(including a firearm) “was 
possessed,” increase by 2 
levels

Not Guilty Guilty- 841(a)

Presenter Notes
Presentation Notes
The example of this that came up at the hearing was the difference between 924(c) poss of a firearm in furtherance of drug-trafficking, and the dangerous weapons enhancement at 2D1.1(b)(1) (the drug guidelines)

If your client is convicted of selling drugs under 841 but acquitted of possessing a firearm in furtherance of drug trafficking under 924(c), [CLICK]

Can they still receive the 2-level enh under 2D1.1b1 or does the new amendment prohibit the enhancement?

2D1.1 is worded more broadly than its statutory counterpart at 924(c) and the Comm has limited the definition of acquitted to only charged conduct. Of course, our clients aren’t charged with the gun enhancement in the guideline, only the statute. So, it’s hard to say what a court would do in this scenario. 

I’m sure there will be some litigation around the scope of a 924(c) acquittal in this context so if you find your client in this situation, please reach out to SRC.



USSC staff on the 
interaction between a 
922(g) acquittal and 
841(a) conviction: 
2D1.1(b)(1) 
enhancement should 
not apply.

Presenter Notes
Presentation Notes
We know that sometimes when PSR writers and courts get thorny questions like this about the implications of a new amendment, they reach out to USSC staff helpdesk. 

I’m cautiously optimistic that the USSC will be on our side with this one. In Aug, they held their annual training, which is mostly attended by probation officers. One of the sessions was on relevant conduct and they covered the acquitted conduct amendment.

They gave the hypo displayed on the screen – similar to the 924(C) hypo I just discussed but involving a FIP acquittal instead of 924(c) acquittal. They told the officers that if the individual is acquitted of the 922(g) and convicted of drug trafficking, they should not apply the 2D1.1(b)(1) dangerous weapon enhancement.

Now, I tend to think the answer is perhaps a little more fact dependent than this. For instance, one of the POs in the audience raised his hand and asked what if the 922(g) acquittal is because the jury decided the gun never crossed state lines or the person’s prior felony conviction was not satisfactorily proven by the govt. So in other words- maybe the gun acquittal was for some reason other than that the defendant did not possess a gun.

The USSC staffer didn’t have a good answer to these questions in my opinion. He said he was just trying to come up with a clean, simple hypothetical.

But still, if your defense was that your client did not possess a gun, and the jury acquits on the 922(g) – I think you have a solid argument that the acquittal bars application of the 2D1.1(b)(1) enhancement.



More Drugs & Guns 

§ 924(c)- possession of firearm

• Any person who “during 
and in relation to any” drug-
trafficking crime possesses a 
firearm “in furtherance of 
any such crime”

§2K2.1(b)(6)(B)- possession of firearm “in connection 
with” another felony (drug trafficking)

• If the defendant “used or 
possessed any firearm  . . . in 
connection with another 
felony offense” increase by 4 
levels

Not Guilty Guilty- 922(g), 841(a)

Presenter Notes
Presentation Notes
Here’s a slightly modified version of a drugs and guns partial acquittal, based on a real case that SRC is currently consulting on.

Client is charged with 922(g), 924©, and 841. Jury convicts on both 922(g) FIP and drugs. But acquits on the 924(c) charge.

[CLICK]

This time, the question is about the “in connection with another felony” enhancement in the firearms guideline- which is 2K2.1(b)(6)(B). That is: does the acquittal on the 924(c) prevent the judge from applying the four-level enhancement at (b)(6)(B) under the amendment? The jury acquitted him of possessing the gun in furtherance of drug trafficking, but also convicted him of felon in possession of a gun. So any unlawful possession of the gun would have to be incidental to or attenuated from the drug distribution.

The enhancement says to add 4 levels if the individual used or possessed a firearm in connection with another felony- in this case, it would be drug trafficking, since client was convicted of 841.

The application notes explain, for the firearm to be in connection with the drug crime, the firearm has to facilitate or even just have the potential to facilitate the drug crime, and there’s some bad lang that a gun in close proximity to drugs always has the potential to facilitate the drug crime. 

[[This is not a Kisor training but if you have a case like this, it may be worth thinking about a Kisor challenge to this application note- 6th Cir applies Kisor to the Guidelines ]]

Whereas the 924(c) standard instructions generally require a closer nexus- such as a purpose to facilitate the drug crime. Some pattern instructions even say that mere presence of the firearm in proximity to drugs is NOT enough for a 924(c) conviction.

Questions like this are highly fact-intensive and will require some review of the record, proof at trial, jury instructions, etc…. And so these hypos are just designed to get you thinking about some of the factual and legal wrinkles you might encounter with the new amendment.



Human trafficking & Death

8 USC § 1324(a)(1)(B)(iv)

• A person who violates sub. 
(A) “shall . . . in the case of 
a violation . . . resulting in 
the death of any person, be 
punished by death or 
imprisoned for any term of 
years or for life.”

§2L1.1(b)(7)

• “If any person died or 
sustained bodily injury, 
increase the offense level 
according to the seriousness 
of the injury: . . . (D) Death 
add 10 levels.”

Not Guilty Guilty- human trafficking

Presenter Notes
Presentation Notes
AND here’s one more. 

Another example is the “death resulting” enhancement in the human trafficking guideline, 2L1.1. I was consulting with a panel atty this summer who had this exact fact pattern.

If the jury convicts your client of the human trafficking offense but concludes on the special verdict form that your client did not cause the death of an undocumented person he was guiding into the US (which is a statutory enhancement), does that preclude application of the 10-level “death resulting” guideline enhancement at 2L1.1? 

[CLICK]

Here again you have a mismatch between the language of the statutory enhancement and the language of the guideline enhancement such that it’s hard to say what a court would do in this scenario – the statute requires proximate cause but, at least on its face, the guideline enh does not.

So, the moral of the story is there are some landmines to be aware of when explaining the impact of this new amendment to your clients – and knowing those landmines will undoubtedly help inform your clients’ decision on whether to go to trial.

If you have a sentencing issue like this, the goal would be to make as close of a connection as possible between the enhancement language and the acquitted statutory language. Idea is that the jury rejected the very same conduct that the govt is now trying to use to increase your client’s sentence.



WARNING!

DOJ arguing (in at least one 
case) special verdict acquittals 
don’t count!

Presenter Notes
Presentation Notes
AND speaking of special verdict forms AND land mines….

Before we move on to caveat #2, I want to give you a warning about an argument DOJ is making in at least one acquitted conduct case that we know of. Hopefully this theory isn’t spreading but please let me know if you have or know of a case like this.

In a drug case out of Detroit, the AUSA is arguing that what they are referring to as “Negative Apprendi” responses (aka: special verdict form responses acquitting our clients of – for instance – greater drug quantities) are not real acquittals and do not count for purposes of this new amendment.

[Attys: Linda Ashford, Jerry Sabbota, James Thomas]



Presenter Notes
Presentation Notes
We all know what special verdicts are, but here’s an example from a RICO conspiracy trial.

CLICK

Client 1 was convicted of conspiring to violate RICO, but as you can see from the special verdict, the jury acquitted him on the special finding that he committed first degree murder as a predicate racketeering act.



Presenter Notes
Presentation Notes
Here’s another, very common example – this is one of the special findings from the Detroit case where the prosecutor is making the argument that special verdicts don’t count under the new amendment.

CLICK

This is the verdict form in a drug trafficking conspiracy case. The jury convicted client 2 of conspiring to distribute controlled substances, but acquitted him – through the special verdict – of conspiring to sell 100 grams of heroin or more. 

Here, the govt is arguing that the court can still hold client 2 accountable under the guidelines for 1 KG of heroin or more DESPITE the new amendment because the amendment applies to charges, and a special finding is not a “charge”—or some nonsense like that.



Presenter Notes
Presentation Notes
In case you don’t believe me – here’s a snippet of the govt’s brief in the case.

CLICK

SRC helped the CJA attys craft a response to this, and we just won the argument in the district court. Court held the amendment applies to acquitted drug quantities in special verdict cases. Please reach out to us if an AUSA is making this argument here. We can help and share briefing.



Limited to federal acquittals!

Presenter Notes
Presentation Notes
I mentioned at the outset that there are three caveats related to the new 1B1.3(c).

SECOND CAVEAT: to the definition of acquitted conduct is it’s limited to FEDERAL acquittals. 

The Commission was concerned about dual sovereignty principles. 

Commissioners were apparently worried that if state/local/tribal acquittals were also excluded from the relevant conduct rule, the police officers shown on the slide who assaulted Rodney King would not be able to be prosecuted in federal court for violating Mr. Kings civil rights, given their state court assault acquittals. 

Most of the time when our clients are impacted by an acquittal at sentencing it’s due to a partial acquittal in FEDERAL court, but beware that this amendment won’t help your client if they have a state acquittal and are subsequently charged in federal court with related conduct. 



Acquitted conduct is out…

“unless such conduct also 
establishes, in whole or in part, the 
instant offense of conviction.”

Presenter Notes
Presentation Notes
The THIRD CAVEAT has to do with everything that comes after the word “unless” : the exception to the acquitted conduct rule. Acquitted conduct cannot be considered in the guideline calculation UNLESS it also establishes the offense of conviction. 

This is meant to deal with conduct that an acquitted count and a convicted count may have in common or an interrelated. Ex raised at hearings = conviction on conspiracy charge or attempt but acquittal on substantive account.

DOJ claimed without such an exception, the court would not be able to calculate the guidelines.



What does the 
amendment do?

New application note 
instructing courts what 
to do when there’s 
“overlapping conduct” 
between acquitted and 
convicted counts.

Change #2

Presenter Notes
Presentation Notes
Now let’s look at change #2 since it relates to that third caveat I just described. 

CLICK: The commission added an application note to 1B1.3 giving a little more clarity on the meaning of the overlapping conduct exception. 



Presenter Notes
Presentation Notes
Let’s look at the language of both the text of the new guideline and the new application note.

This application note essentially leaves it up to the court to decide how to handle overlapping conduct– saying the court is “in the best position” to decide whether overlapping acquitted conduct also establishes the instant offense of conviction such that it can still be used to calculate the guideline range. 



What does the 
amendment do?

Corresponding changes 
to commentary of 
§6A1.3 (Resolution of 
Disputed Factors policy 
statement)

Change #3

Presenter Notes
Presentation Notes
Finally, there’s Change #3

CLICK- which includes adding some language to a policy statement in chapter 6 that accounts for the new acquitted conduct prohibition



Presenter Notes
Presentation Notes
LES

Here’s commentary: CLICK

The stuff in pink is all new. 

Probably the most important thing to know from this slide is the reference to 3661 all the way at the very bottom. 

CLICK: Read Last sentence. 



What is § 3661, anyway?

18 U.S.C. § 3661: “No limitation 
shall be placed on the 
information concerning the  
background, character, and 
conduct of a person convicted of 
an offense which a court of the 
United States may receive and 
consider for the purpose of 
imposing an appropriate 
sentence.”

§6A1.3 cmt: “Acquitted conduct, 
however, is not relevant conduct 
for purposes of determining the 
guideline range…. Nonetheless, 
nothing in the Guidelines Manual 
abrogates a court’s authority 
under 18 U.S.C. § 3661.”

Presenter Notes
Presentation Notes
LES

So: What is 3661 anyway?

CLICK- Again, here’s the language of the amendment.

And here’s the language of 3661.

[CLICK] This statute says no limit can be placed on the type of information a court may use to sentence.

The Commission believes this statute bars it from fully prohibiting acquitted-conduct sentencing. In other words, courts might still use acquitted conduct to vary or depart above the guidelines, or even mention it as a reason to sentence at the top of the range. 



What is § 3661, anyway?

Preserve constitutional challenges to 
acquitted-conduct sentencing!

Presenter Notes
Presentation Notes
CLICK: So you want to make sure you are preserving your 5th and 6th amendment challenges to the use of this statute or 3553(a) to still consider acquitted conduct at sentencing.




2K2.1(b)(4)(i): serial numbers

Presenter Notes
Presentation Notes
Move along to our third good amendment



§2K2.1(B)(4)(b)

Provides for a 4-level increase where:

(i) a firearm has an altered or obliterated serial number 
or 

(ii) the individual knew or was willfully blind to or 
consciously avoided knowledge that any firearm 
involved in the offense was not otherwise marked with 
a serial number

Presenter Notes
Presentation Notes
The 2023 version of 2K2.1B4bi provided a 4-level increase if our client has a firearm with an AOSN. This is a strict liability enhancement. 




Circuit split

• Does the defaced serial number have to be completely illegible to the 
naked eye for the enhancement to apply OR does it simply have to be 
less legible so that it’s harder to read? 

Illegible Less Legible 
Second Circuit
Sixth Circuit

Fourth Circuit
Fifth Circuit
Eleventh Circuit 

Presenter Notes
Presentation Notes
A Circuit split developed over (b)(4)(B)(i): The question the circuits were split over was essentially, just how altered or obliterated does the SN have to be for the enhancement to apply?

Does it have to be completely illegible for the enh to apply, or does it have to just be less accessible? 

CLICK: On the illegible side of the split- which is the good side- you had the 2nd and 6th Circuits, and on the “less legible side” you had 4th, 5th and 11th circuits.



Illegible to unaided eye?

Presenter Notes
Presentation Notes
So the 2nd and 6th Circuits required the SN to look something like this for the enh to apply. They employed a naked eye test. And the SN must be Illegible to the unaided eye, as in even if recoverable with forensics or special optics, if you can’t read it with your unaided eye, enhancement applies.



Or less accessible?

Presenter Notes
Presentation Notes
But the Fourth, Fifth, and Eleventh Circuits had upheld the enhancement where a serial number was “less accessible, even if such information remains legible” – so where the SN looks more like this.



THE WINNER: Unaided eye test

Presenter Notes
Presentation Notes
Happily the Commission followed the lead of the Sixth and Second Circuits, and the unaided eye test came out our winner. The enhancement applies if “any firearm had a serial number that was modified such that the original information is rendered illegible or unrecognizable to the unaided eye.” 

The amendment also makes corresponding changes to the commentary as well. 
 




But beware…

Still strict liability

Courts have held that if any of the serial numbers are 
illegible, enhancement applies, even if there’s a visible serial 
number somewhere on the gun 

Presenter Notes
Presentation Notes
But beware…

Sadly it is still a strict liability enhancement as the commentary to §2K2.1 still provides that subsection (b)(4)(A) and (B)(i) apply regardless of whether the defendant knew or had reason to believe that the firearm was stolen or had an altered or obliterated serial number. USSG §2K2.1, comment. (n.8(B)).

Also, firearms often have serial numbers in multiple places, and, as far as I know, courts have generally held that if just one of the serial numbers is obliterated, even if there are two or three other places on the gun where the SN is intact, the enh still applies. This is something you will want to research though in your own circuit and potentially argue against b/c it’s not clear the Comm intended the enh to apply simply because one SN is illegible if others are intact.




Presenter Notes
Presentation Notes
Here are some images of hidden and multiple serial numbers.

Example: hidden serial number – more than one serial number 



MENS REA?

Presenter Notes
Presentation Notes
Defenders in our annual letter to the Commission this year continued to push for mens rea reform for this enhancement, as well as for the b4a enhancement for a stolen firearm, and really all across the GL manual. And there are some good opinions from judges out there who decline to apply the b4 enhancement because it is essentially punishment roulette and not empirically-grounded, so keep educating your judges on it. 

And interestingly enough, while we were disappointed about the new enhancement for so-called ghost guns or PMFs from last year, the Commission did add a MR requirement into that one, so worth it to mine the reason for amendment there for your args. In favor of applying a knowledge requirement across the entire enhancement.

We are hopeful that the Commission might actually change that this year by making the entire (b)(4) enh subject to a knowledge or willful blindness requirement. Some indication that they’re interested in doing so.



Presenter Notes
Presentation Notes
Finally, like most of 2K2.1 this enhancement has been disproportionately applied to Black and Hispanic individuals, so it is good they have slightly narrowed it, but the Commission could do more by, for example, adding a mens rea requirement, or revisiting it entirely since it lacks an empirical basis.

“From fiscal years 2018 through 2022, the (b)(4)(B) enhancement applied in 6.0% of all §2K2.1 cases, or 2,328 cases. Of those individuals who received the enhancement in (b)(4)(B), 50.0% are black and 21.8% are Hispanic. 
Comments last year went into this in depth



AFPD Deirdre 
von Dornum 
Witness 
Statement

Presenter Notes
Presentation Notes
check out AFPD Deirdre Von Dornum’s written statement and testimony for more data, available on the Comm’s website, in our shared Box folders, and also on our website for deconstruction arguments, and citations you can drop into your briefing




2D1.1(a)(1)-(4): Enhanced drug      
base offense levels

Presenter Notes
Presentation Notes
On to the final good amendment: the drug trafficking amendment. In particular, this amendment pertains to cases where a person’s drug distribution results in a death or serious bodily injury, which means they could be subject to the enhanced base offense levels at 2D.1.1(a)(1)-(a)(4).




Presenter Notes
Presentation Notes
To once again borrow some data from the Commissioners’ presentation on this amendment in Aug, there are relatively few cases where the individual’s GL range is calculated based on a death or SBI. For 99% of cases, the range is determined by drug type and quantity.

Nevertheless, this is an important amendment because for those clients whose range is driven by a death or SBI, the range is VERY high.



Old: Death or SBI Alternative bols

43

38

30

26 Offense of conviction establishes death/SBI 

Offense of conviction establishes death/SBI 
+ predicate conviction(s)

Offense of conviction establishes death/SBI 

Offense of conviction establishes death/SBI 
+ predicate conviction(s) 

Presenter Notes
Presentation Notes
As a reminder: 

2D1.1 calls for enhanced BOLs of 43, 38, 30, and 26 in drug cases either under 841 or 960 (maritime drug law) where death or serious bodily injury results from the use of the drug and – in certain instances (specifically for BOLs 30 and 43) – when the person has a qualifying prior conviction.

The language of the 2023 GL manual ties the enhanced BOLs to the statutory subsection, and to whether the offense of conviction establishes death or SBI and to whether there’s a qualifying prior conviction.



Death/SBI: Offense of conviction or 
relevant conduct?

Offense of Conviction OR Relevant Conduct 

Presenter Notes
Presentation Notes
That all sounds fairly standard. So, why do we need this amendment? In other words, what’s the problem?

Well despite the fact that the 2023 guidelines say the enhanced base offense levels apply only if the “offense of conviction” establishes death or SBI [CLICK] AND, for two of the enhancements, the “offense of conviction” establishes that the defendant committed the offense after one or more qualifying priors,

some prosecutors and courts were applying the enhanced BOLS even if a person was NOT CONVICTED of a drug crime involving death OR where an 851 to prove a prior conviction was NOT filed – as long as the death, SBI and, in some cases, the qualifying prior, were a part of the person’s relevant conduct [CLICK]. 

So, for example, if a person was able to plead around the death-resulting statutory enhanced penalty (maybe it’s a 20 yr man min), because the Govt lacked the evidence necessary to prove the offense BRD, 

OR if the govt failed to file an 851 to prove the predicate offense, 

the sentenced individual was still being subjected to these heightened base offense levels in some places as long as the court found by a ppe that the Def caused the death or SBI and, in some cases, committed the relevant prior offense.

So, the commission had to decide, do we want these enhanced base offense levels to be tied to the offense of conviction OR [CLICK] do they apply if the death or SBI or even the prior offense is simply a part of the individual’s relevant conduct?

Fortunately, the Commission agreed with Defenders [CLICK] that courts should not apply the enh BOLs in drug cases where death or SBI was not an element of the offense of conviction or where an 851 was not filed. 



From the reason for amendment…

“The amendment is intended to clarify the 
Commission’s original intent that the enhanced base 
offense levels apply because the statutory elements have 
been established and the defendant was convicted under 
the enhanced penalty provision provided in sections 
841(b) or 960(b).”

Presenter Notes
Presentation Notes
Really this is a clarifying amendment – this is how the Commission intended this Guideline to operate all along. 





New: Death or SBI Alternative bols

43

38

30

26 Statutory Maximum: 15 years 

Statutory Maximum: 30 years 

Statutory Minimum: 20 years 

Statutory Minimum: Life 

Presenter Notes
Presentation Notes
Rather than referencing what the offense of conviction establishes,

The new language focuses on the statutory subsection under which the person is convicted and the statutory maximums and minimums that apply to the subsection, which are driven by whether there was a death/SBI and/or a qualifying predicate proven by an 851. 



From the reason for amendment…

“The amendment also responds to comments made by the 
Federal Public and Community Defenders and the Department 
of Justice that the enhanced penalties should also apply when 
the parties stipulate to their application.”

Presenter Notes
Presentation Notes
One special note and Practice tip- 

During the comment period, DOJ and some defenders expressed concern about the amendment hampering the parties’ ability to plead around a statutory enhancement like the 20 yr MM when death results, by agreeing to application of the heightened BOL in lieu of charging a man min.

So just be aware that there’s a mechanism to still do this: [Click] and that’s the stipulation language included in each of the four subsections.




2b1.1: “Greater of” Loss Rule

Presenter Notes
Presentation Notes
Ok moving onto the Bad – I’m going to cover two of the bad amendments. We will start with the changes to 2B1.1 meant to address the circuit split caused by the Third Cirs 2022 decision in US v. Banks.



Presenter Notes
Presentation Notes
At issue here was essentially: What is the meaning of loss? For purposes of the GLs that is.



§2B1.1 and loss

At Issue: §2B1.1 cmt n.(3)(A), defining loss as the 
greater of actual or intended loss

The Conflict: 3rd Cir. held under Kisor, §2B1.1 “loss” 
means “actual loss” 

Commission: Moved the rule establishing loss as the 
greater of actual or intended loss + the definitions of 
“actual loss” and “intended loss,” out of commentary 
and into guideline itself (as part of the Notes)

Presenter Notes
Presentation Notes
Click- I’m sure we are all familiar with the 2023 Manual’s application note in the economic crimes guideline that defines loss as the “greater of” actual or intended loss. 

Click- Well in a decision out of the third cir- US v Banks, 55 F.4th 246 (3d Cir. 2022), the Court held under Kisor that this application note is not entitled to deference because the term loss in the text of the guideline unambiguously means actual loss only. And because the commentary expanded the definition of this unambiguous term, the Third Cir held that the commentary was entitled to no weight.

The Comm was concerned about Kisor’s impact in the Third Cir and potentially in other places without binding precedent on the issue- in particular, concerns about unwarranted disparities in how loss is being calculated around the country. 

[[note that 6th (You and Tellez) declined to follow Banks- 6th has held that loss includes intended loss, so no big practical impact here]]

SO….

CLICK- the amendment creates Notes to the loss table in §2B1.1(b)(1) and moves the general rule establishing loss as the greater of actual or intended loss from the commentary to the guideline itself as part of the Notes. The amendment also moves rules providing for the use of gain as an alternative measure of loss, as well as the definitions of “actual loss,” “intended loss,” “pecuniary harm,” and “reasonably foreseeable pecuniary harm,” from the Commentary to the Notes.




Same Text, 
New Home

Presenter Notes
Presentation Notes
So in the name of “consistent loss application across circuits,” the text is the same as the old commentary, it’s just been moved in this “Notes to Table” section, where it is safe from Kisor’s grasp.



A WORLD OF PURE IMAGINATION

A WORLD OF PURE IMAGINATION

Presenter Notes
Presentation Notes
That’s right, we are officially back in a world of pure imagination, because we all know that normally the government’s intended loss numbers are often completely out of touch with reality, so what should you do now?




AFPD Daniel Dena 
Witness Statement

Presenter Notes
Presentation Notes
On the bright side, there are already some very good opinions out there discussing just how broken the loss table is and the failure of loss amount to track culpability, much like the failed use of drug qty as a proxy for culpability, so we just have to keep deconstructing the fraud guideline. 

Once you peel that onion down, it turns out that there is no empirical basis for the fraud guidelines, dating back to the very beginnings of the guideline manual. 

There’s a QR code here for our witness statement from our fantastic defender witness on this topic, Daniel Dena—from the ED of Mich--with helpful arguments and data points that you can cite, and check the written materials for more of that.

Another happy development- when the Commission presented on this amendment in Aug, they specifically said two things that are worth mentioning:

Comm. said we should not read this decision as approving the use of intended loss as the appropriate measure of culpability AND

We should not mistake the Comm’s effort to achieve uniformity as foreclosing a complete reworking of the fraud guidelines in the near future. 




4C1.1: Expanded Exclusions

Presenter Notes
Presentation Notes
The next bad amendment expands the exclusions at the new 4c1.1 – the two-level reduction for people with zero criminal history points.



4C1.1: 
Zero-point 
exclusions

• Terrorism Adjustment (3A1.4)

• Violence/Threats

• Death/Serious Bodily Injury

• Sex Offense

• Substantial Financial Hardship

• Firearms

• Individual Rights Offenses

• Vulnerable Victim/Hate Crime

• Aggravating Role & CCE

Presenter Notes
Presentation Notes
First, let’s refresh our memories on the new GL 4C1.1: it provides for a two-level reduction in offense level for certain individuals with zero criminal history points.

But as we know, there’s a list of ten exclusions and if our clients fall under any of these exclusions, they cannot benefit from this reduction. Two of these exclusions were expanded by the Commission.

The first exclusion I’ll talk about for aggravating role and continuing criminal enterprises. [CLICK]

The second expanded exclusion applies to people convicted of a sex offense [CLICK]



Presenter Notes
Presentation Notes
First is the “technical” amendment to exclusion # 10 – which blocks ppl from the reduction if they received an aggravating role adjustment AND were engaged in a continuing criminal enterprise. 

Here’s the 2023 language.

Some defenders were arguing that the exclusion should be read CONJUNCTIVELY so that a person is only disqualified from the two-level reduction if BOTH criteria are met- agg role AND CCE. 

As far as I know the argument wasn’t winning anywhere.  [[Anyone here try to make that argument?]]

The Commission is now saying it intended §4C1.1(b)(10) to track the safety valve criteria at 3553(f)(4), and to be read disjunctively so that either criteria will disqualify an individual from the two-level reduction.

So, it rewrote the exclusion [CLICK]

Breaking it into two subparts- 10 and 11 

CLICK- This is how it now reads in the 2024 Manual.
*Pause



Presenter Notes
Presentation Notes
The second expansion involves the exclusion at 4C1.1(a)(5) where the offense of conviction is a sex offense. 

DOJ complained that the definition of “sex offense” was limited to acts perpetrated against a minor. 

CLICK

So the Commission expand the definition of “sex offense” at §4C1.1(b)(2) to cover all offenses described in the listed provisions instead of only those listed that are perpetrated against minors.

*REMEMBER Ex post facto applies to this one because it is a true substantive change, not a clarifying amendment. 



2024 RECAP

Good        Not Good
• 5H1.1: Expanded “age” policy statement for 

youthful individuals

• 1B1.3: Excluded “acquitted conduct” from the 
definition of relevant conduct 

• 2K2.1(b)(4)(B)(i): Narrowed application of the +4 
AOSN enhancement 

• 2K2.4/3D1.2(c): 924(c) does not prevent 
“grouping” of drug and gun charges

• 2D1.1(a)(1)-(4): Clarified need for conviction 
under statute or stipulation for enhanced base 
offense levels to apply

• 2B1.1: Moved bad loss commentary into text

• 4C1.1: Expanded two exclusions from the 
zero-point reduction (aggravating role + cce 
and meaning of “sex offense”)

• 2S1.3(b)(2)(B): Expanded +2 enhancement 
in bulk cash smuggling/tax evasion cases to 
mirror statute

Presenter Notes
Presentation Notes
Here’s just a quick recap of all the major amendments to the GL. Five that are generally pretty good, and three that are not so good.



Retroactivity?

Presenter Notes
Presentation Notes
Retroactivity: four of the guideline changes we talked about today would lower GLs for some clients already sentenced and incarcerated. 

Which raises the question of whether the Comm will make these four changes retroactive to benefit these individuals currently in prison?



Under consideration

Acquitted Conduct; 

§2K2.1(b)(4)(B) AOSN 
enhancement; 

§2K2.4 and §3D1.2(c) 
grouping; and 

Drug trafficking enhanced 
penalties

Presenter Notes
Presentation Notes
Specifically,

These four amendments.

The Comm held retroactivity hearings in July and was supposed to vote at their public meeting in Aug on whether to make the good changes retroactive to people who’ve already been sentenced.

Sadly the vote was anti-climatic. The Commission did not vote NO, but they did not vote YES, either. No one made a motion to vote on retroactivity– essentially holding the issue in abeyance. 

The Chair explained that the Commission needed more time to reconsider their retroactivity policy statement and the standards they currently use to assess the retroactivity question. 








Presenter Notes
Presentation Notes
That means in theory he could call for a vote at some later date, although we are disappointed in this outcome and are not holding our breaths. We will have to wait and see. 

We are also waiting to see what potential amendments will be on the table this amendment cycle. We anticipate the Commission will publish its next set of amendments in the next two weeks. Those will be available on the Commission’s website.



Additional Resources:
•SRC’s listservs – email us  

•SRC website: src.fd.org

•SRC Office Hours

•Sentencing data resources

•SRC Liaisons Office Hours signup 

Presenter Notes
Presentation Notes
Before I wrap up- here’s a Quick plug for more SRC resources, we have a listserv with Commission, legislative, and litigation updates, you can email us to be added; then we also have our website with lots of current and historical materials. 

Our expert litigators Shelley, Adeel, and Cherrelle run SRC office hours, which is an online Zoom every other Thursday in which people submit case questions in advance and then our litigation experts research and dive in, but you also get the benefit of a group of people from around the country to help you brainstorm. 

We also have our data analyst, Allison, so if you’re interested in pulling sentencing data for your cases, reach out to her.

Finally, we have our new SRC liaison program, meaning there’s a Defender liaison in every defender office. If you are on the panel, it would be helpful to reach out to your Defender to find out who that liaison is.

Zenaida Lockard is the liaison for SD Ohio.

We really want to make sure our panel attys have equal access to SRC and to the many resources we provide. So please reach out to SRC or to your local SRC liaison with sentencing-related questions.



KEY TAKEAWAYS
• Reach out to us if litigating acquitted conduct!

• Sign up for SRC office hours for any other issues

• Be on the lookout for possible retroactivity + new 
proposed amendments

• Utilize SRC Resources

• Share intel or ideas with SRC Liaison for your district

Presenter Notes
Presentation Notes
Click and sum up key takeaways 

SRC liaison in Detroit- Daniel Dena

SRC Liaison MDFL- Adam Allen




	Introducing the 2024 Guideline Amendments
	GAME PLAN
	Materials
	Slide Number 4
	Slide Number 5
	What Did the Commission do?
	Slide Number 7
	Slide Number 8
	What DidN’T the Commission do?
	Slide Number 10
	Slide Number 11
	Practice tip for all good amendments: Don’t ignore the Reasons for amendment!
	5H1.1: “Age” policy statement
	Departure vs. variance
	5H1.1: downward departure for youth
	Slide Number 16
	Slide Number 17
	Age-crime curve
	Slide Number 19
	5H1.1 Amendment: The basics
	Slide Number 21
	1B1.3: Acquitted Conduct
	Slide Number 23
	Uncharged and dismissed conduct still allowed
	Slide Number 25
	What does the amendment do?
	Drugs & Guns 
	Slide Number 28
	More Drugs & Guns 
	Human trafficking & Death
	WARNING!
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Limited to federal acquittals!
	Slide Number 36
	What does the amendment do?
	Slide Number 38
	What does the amendment do?
	Slide Number 40
	What is § 3661, anyway?
	What is § 3661, anyway?
	2K2.1(b)(4)(i): serial numbers
	§2K2.1(B)(4)(b)
	Circuit split
	Slide Number 46
	Slide Number 47
	THE WINNER: Unaided eye test
	But beware…
	Slide Number 50
	MENS REA?
	Slide Number 52
	Slide Number 53
	2D1.1(a)(1)-(4): Enhanced drug      base offense levels
	Slide Number 55
	Old: Death or SBI Alternative bols
	Death/SBI: Offense of conviction or relevant conduct?
	From the reason for amendment…
	New: Death or SBI Alternative bols
	From the reason for amendment…
	2b1.1: “Greater of” Loss Rule
	Slide Number 62
	§2B1.1 and loss
	Same Text, �New Home
	A WORLD OF PURE IMAGINATION
	Slide Number 66
	4C1.1: Expanded Exclusions
	4C1.1: �Zero-point exclusions
	Slide Number 69
	Slide Number 70
	2024 RECAP
	Retroactivity?
	Under consideration
	Slide Number 74
	Slide Number 75
	Slide Number 76
	Slide Number 77

