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MITIGATING ROLE REFRESHER

“Substantially less culpable than the
average participant”’- Note 3

Based on the defendant's role in the offense, decrease the offense level as

follows:

(@)  If the defendant was a minimal participant in any criminal activity,
decrease by 4 levels.

(b)  If the defendant was a minor participant in any criminal activity,
decrease by 2 levels.
In cases falling between (2) and (b), decrease by 3 levels.

MITIGATING ROLE REFRESHER

Factors for the Court to consider under §3B1.2:

1) Understanding of scope/structure of criminal activity
2) Participation in planning/organizing

3) Exercise of decision-making authority or influence

4) Nature and extent of participation

5) Potential personal benefit.
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REASON FOR AMENDMENT

Part A- Application of Mitigating Role Adjustment in Drug Trafficking Cases
Part A of the amendment contains two subparts to address concerns that §2D1.1 and §3B1.2

(Mitigating Role) as they currently apply in tandem do not adequately account for the lower
culpability of individuals performing low-level functions in a drug trafficking offense.

Subpart 2 (Special Instruction Relating to §3B1.2)

Subpart 2 of Part A adds a new special instruction at §2D1.1(e) to address the inconsistent
application of §3B1.2 in §2D1.1 cases and to encourage broader use of §3B1.2 in these cases.

A New Day for Mitigating Role in
Drug Cases

* A new “special instruction” in the text of

§2D1.1(e) that is expressly intended to
increase the number of people who get

mitigating role adjustments

* More generous BOL caps under
§2D1.1(a)(9)

» New analytical framework: focus on
function — not comparative
culpability




NEW LOW-LEVEL TRAFFICKING FUNCTION PROVISION

(2D1.1(e)(2)(b) expands 3B1.2)

(2) Application of §3B1.2 (Mitigating Role) to §2D1.1 Cases

(A) Determine whether an adjustment under §3B1.2 (Mitigating
Role) applies.

In additton to the circumstances identified in §3B12 an
adjustment under §3B12 is generally warranted if the
defendant’s primary function in the offense was performing a
low-level trafficking function.

(1) An adjustment under §3B1 2(a) is generally warranted if the
defendant’s primary function in the offense was planly
among the lowest level of d:ug trafficking functions, such as
serving as a courier, running errands, sending or receiving
phone calls or messages, or acting as a lookout; or

(1) An adjustment under §3B1 2(b) is generally warranted if the
defendant’s primary function in the offense was performing
another low-level trafficking function, such as distributing
controlled substances in user-level quantities for little or no
monetary compensation or with a primary motivation other
than profit (e.g., the defendant was otherwise unlkely to
commit such an offense and was motivated by an intimate or
familial relationship, or by threats or fear to commit the
offense).

For purposes of subsection (e)(2)(B), the provisions of §3B1.2
apply in determining whether a mitigating role adjustment 1s
warranted, except that the adiustment shall apply regardless of
whether the offense involved other participants in addition to the
defendant, and regardless of whether the defendant was

Note what is NOT in the text:

Any reference to violence or
firearms

Any reference to drug
quantity

Comparative role language

Language re who/what your
client knew

substanti less culpable than the avera icipant in the
ach\'jt} e extent of the adjustment s on
circumstances and involves a determination

that i lS heanl:. dependent upon the facts of the particular case

(C) The miti role provisions at sub (a)(5) and the 2-level

reduction at subsecnon (b)(17) apply regardless of whether the
defendant receives the required adjustment from §3B12
(Mitigating Role) by direct apphication of §3B1.2 or by use of the
special instruction in subsaction (e)(2)(B).

(b Specific Offense Characteristics

(17 If the defendant receives the 4-level{minimal-participant’ reduction
in §3B1.2(2) and the offense involved all of the following factors:

(A) the defendant was motivated by an intimate or familial
relationship or by threats or fear to commit the offense and was
otherwise unlikely to commit such an offense;

the defendant received no monetary compensation from the
illegal purchase, sale, transport, or storage of controlled

substances; and

(C) the defendant had minimal knowledge of the scope and structure
of the enterprise,

decrease by 2 levels.

FUNCTION VS ROLE

5/4/2026



13

(3) the offense level specified in the Drug Quantity Table set forth in

subsection (c), except that if (A) the defendant receives an adjustment
under §3B1.2 (Mitigating Role); and (B) the base offense level under
subsection (c) 1s (1) level 32, decrease by 2 levels: (1) level 34_or
level 36, decrease by 3 levels: or (in)level 38 —decrease—by
4levelsabove level 34, decrease to level 32 If the resulting offense
level is greater than level 3230 and the defendant receives the 4-level

anw&al—pa;ﬁc—;paa&—#—x eduction in §3B1.2(a), decrease to level 3230.

33-41 37-46 41-31

37-46 41-31 46-37

41-51 46-57 51-63

23 46-57 51-63 57-T1
24 51-63 57-11 63-78

25 57-11 63-78 70-87

21 63-78 70-87 78-97
27 70-87 78-97 87-108
25 78-97 87-108 97-121
20 87-108 97-121 108-135
() 97-121 108-135 121-151
31 108-135 121-151 135-168
a2 121-151 135-168 151-188
33 135-168 151-188 168-210
34 151-188 168-210 188-235
1] 168-210 188-235 210-262
36 188-235 210-262 235-293
7 210-262 235-293 262-327
235-293 262-327 292-365
262-327 292-365 324-405
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37-11
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T0-87
78-97
87-108
97-121
108-135
121-151
135-168
151-188
168-210
188-235
210-262

37-46
41-51
46-57
51-63
57-11
63-78
70-87
78-97
87-108
97-121
108-135
121-151
135-168
151-188
168-210
188-235
210-262
235-293
262-327
292-365

41-51
46-37
51-63
57-71
63-78
70-87
78-97
87-108
97-121
108-135
121-151
135-168
151-188
168-210
188-235
210-262
235-293
262-327
292-365
324-405

BASE OFFENSE LEVEL CAPS

If you receive -4 for minimal participant:

BOL — 30

5/4/2026



RESISTANCE WE'VE BEEN SEEING
* USPO Reactions

« AUSA Reactions

e District Court
MY PROBATION OFFICER’S

NOT, GONNA LIKE THIS. reactions

defendant’s primary function in the offense was plainly
among the lowest level of drug u'afﬁchng ﬁmctmns such as

(i1) An adjustment under §3B1.2(b) is generally warranted if the
defendant’s primary funcuon n the offense was performmg

(e.g., the defendant was_ otherwise unhkely

16

5/4/2026



5/4/2026

o Methamphetamine Trafficking Offenses

Table 5. Most Serious Function in Methamphetamine Trafficking Offense,
Fiscal Year 2022

High Level Supplier
13.9% (n=192)
Supplies large quantities of drugs, usually to other drug distributors; is near the top of the distribution chain; and generally,
does not deal in retail amounts; may employ no or very few subordinates; owns the drugs

Organizer/Leader
Q4% in=6)
Organizes, leads, directs, or ise runs a drug distribiti ization; has the largest share of the profits and the most
decision-making autherity; owns the drugs.

Wholesaler

36.6% in=504)
Buys and sells more than retail/user-level quantities in 2single transaction; sells any amount to ancther dealer;
owns the drugs.

Manager/Supervisor

7% [n=9)
Serves as a lieutenant” in a drug erganization; manages or supervises a partion af the drug operation {manufacturing,
importation, ordistribution); takes instructions fi perior and conveys them ; supervises at least one
other ca-participant i an organization; does not own the drugs

Street-Level Dealer
12.3% (n=170)
Distributes retail/user guantities directly to the user; owns the drugs.

Broker/Go-Between
41% [n=58)

Arranges for two parties to buyisell drugs or directs potential buyers toa potential sefler; does not own the drugs.

Courier
23.4% n=323)
Transports or carries drugs in or on their person or with the assistance of a vehicle or other equipment;
loes not own the drugs.

Renter/Storer
0.9% (n=13)
Provides own residence (barns, storage bins, buildings), land, or equipment for use to further the offense in exchange for
payment or compensatian; does not own the drugs.

Employge
)

6%
Performs very limited, low-fevel function in the offense induding running errands, answering the telephone, scouting.
receiving packages ing the drugs, acting as 2 lookout, or acting as a deckhand or crew member on a vessel or aircraft
transporting drugs; does nat own the drugs

Other Function
2.0% (n=28)

Performed some ather function, suich as cour

ney fora drugt:

e
nancing 3 drug organizatior

working a5 a bodyguard, or

DEFINING “"COURIER"
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RESOURCES

role reduction as applicd in drug-trafficking cases
ing Resource Counsel - October 2025

Step 1: Dete Tole-Tocused rules (S3B1.2) support an ar
for a reduction
“Toqualify, s defendant must be “substantially less culpable than the aversge participantin the
criminal setivity,” based on a comparison to other participants in the offense. Note that other
participants need not have been charged
al Participant (~4 levels): “ plainly among the least culpable of thase involved
he conduct of a group; limited knowledge of the larger scheme™

ticipant (-2 levels): “less culpable than most other participants but not

* Between Minimal & Minor (-3 levels)

Factors to consider {see commentary for full text):

Prticipation in planning/organizing
Exercise of decision-making autherity orinfluence
Nature and extent of participation

Potential personal benefit

STOP! The mitigating-role reduction reduces a client's offense level in several cumulative
ways (discussed below), so make sure you don't leave any arguments on the table at either Step
Lor Step 2!

Step 3: W i bly) apply under cither Step 1 or Step 2,
determine the base offense level (BOL) under §2D11(a)(S) (mit le cap).
1 3 4-level reduction applies and the BOL based en drug quantity would be greater than 30 +
the BOL becomes 30.
If 3 2- or 3-level reduction applies and the BOL based on drug quantity would be [first number]
itis reduced to [secon

32530 | T} Abave 34 52

Step 4: Apply specific offense characteristics like normal under §2D1.1(b),

Apply specific offense characteristics the same as you would in any other case, including

2: Determine \\h\.mtr\h\ specia truction (§2D1.1(c)(2)), focusing on function,
ports an argument for a reduc
In drug cases, §2D1.1(¢)(2) expands iteria: a reduction under §3B1,2 is “generally
warranted” if the person’s “ primary function” (i ., job) was 1 low-level drug-trafficking
function. This applies regardless of whether others were involved or whether the defendat
was more culpable than others.

+ Lowestlevel drug-trafficking fi s (-4 levels): Non-exhaustive exsmples
include *'serving as  couricr, running crrands, sending or receiving phone calls or
messages, or acting &5 a lookout.

Other low-level trafficking fnctions (-2 levels): Non-exhaustive exam

distributing controlled substances in user-level quantities for

‘compensation or with a primary motiva

Between lowest. & low-level drug teaffickin

rule is expected to apply broadly. The Commission adopted §2D1.1(e)(2) “10 encourage
broaderuse of 3812 i drug rficking case and to ensure that penalties are

“commensurate with an individual's fun articularly in cases where drug type and

quantiy —factors that ofien bea il rlationship o oleor function —would therwise reslc
in the highest base offense levels) Reason for Amendment at 9-10.

are available in single-defendant criminal offenses and regardless of individual's
culpability relative to others in the same eriminal conduct)

Under § 2D1.1(e)(2). [CLIENT NAME] is entitied to 3 __-point role reduction
When combined with the amended mitigating role base offense level caps, his total
adjusted offense level is _

Potential affirmative arguments regarding the new rule’s broad
application:

HEADING 1: Under the new, broadly worded special instruction at
§ 2D1.1(e)(2), a person’s primary function in the global drug trade is
sufficient on its own to trigger the § 3B1.2 role reductions.

This Court's assessment of § 2D1.1(¢)(2) begins with the text. [INSERT LOCAL
GIRCUTT CITATION ] Section 2D1. 1(e)2) is expansive on its face: T instructs
courts to apply § 3512 based upon a peron’s place within the generic drug
trafficking hierarchy and not, as § 3B1.2 otherwise provides, based solely on
comparing the defendant’s conduct to others within his specific criminal scheme.
The text of § 2D1. 1e)(2) is expansive in at least five ways

First, § 2D1.1(e)(2) affirma ablishes that a role reduction is now

generally warranted for individuals whose funcrions are among the Tow
nctions and specifies functions meeting

andards, See § 2D1.1(e)2)(B)(i)—(ii). Prior to this amendment.
interpreted § 3B1.2 as not permitting a reduction based

on function. See, ¢.g., United States v. McW

(8th Cir. 2025) (The fact that [defendant])

insufficient (0 show his entirlement to @ reduction"), United &

McCombs, 198 F.4th 811, 915-16 25

neither automatisally entitled to, nor preclided from. & mitigating role

reduction ”). Now. function plainly suffices

Second, § 2D1 1(e)(2) specifies that its focus is on the person’s “prumary
function—not necessanly the most-serious function that the person

performed. See § 2D L 1(e)(2)(BHDii).!

2 discussed inrz, the Commi aght input on whether 10 Use a person's primary
x most serious comduct and opted.for the former.

>

atve

Step 5: Apply the mitigating role reduction (§381.2) and calculate total adjusted offense
fevel.
Apply the mitigating role reduction as determined under Step 1 and/or Stej

-4if a minimal participant | =2if a minor participant
or lowest-level function. or qu—.ul" function.

falling in between.

nm apply any other Chapter 3 adjustments (including, as sppropriate, acceptance of
ity 10 get the total adjusted offense level

“This document covers only calculari ut\!)r fiense level. Once you finish this, you'll need to
apply the Chapter Four rules for cal c pact the offense level,
sc¢ §4C1.1 (Zero Point Offender) Hunnmmpwr Five rules for determining the senten

range. US.SG, §1B11(a). And most critically, you'll need to develop an argument for a sentence
that is “sufficient, s..mm ,.r.mnhn ecessary™ to comply with the purposes of sentencing, 18

US.C. §3553(2); USS.G. §1BLI(b)

:| 01 Mitigating Role 2-pager.pdf

Standalone PSR objection re mitigating role for courier
clients

Sentencing Resource Counsel for the Federal Public and Community
Defenders

December 19, 2025

This documeni is very specifically designed and intended for use only in

cases invelving courier clients where the draft /initial PSR does not ask for

mitigating-role reduction or only asks for a 2-level reduction, although the

special rule ai § 2D1.1(e)(2)B)(i) clearly states that couriers should get
the 4-level reduction. Where the PSK already calls for a 4-level reduction, this
abjection would not be necessary. However, if the government abjects to the
PSR's call for a 4-level reduction, content in this model objection can be
madified, as appropriate, for use in a reply. If you are in this latter situation,
SRC would very much appreciate you getting in touch with us about the
government’s objection so that we can continue to update materials as necded
to reflect the strongest arguments in favor of our pesition and against the
government’s position

SRC has produced other materials regarding the new special rule. This
new document was created after reports that some district judg
accepting the government's position that § 2D 1. 1(eN2XB)i)'s reference to
“courier” excludes international couriers who transported large quantities of
controlled substances. In those cases, our textual argument—which is very
strong—did not win the day. This standalone objection still leads with text.
But it also provides significant context surrounding the Sentencing

nission's decision to grant c

q!
couricrs) a 4-level reduction, so that judges can better understand the text that
the Commission adopted and make the right call.

As with all templates and models that SRC creates, please read this
very carefully and medify as appropriate for your client and situation—do not
simply copy and paste. Text is highlighted in yellow where modification will
be necessary in every case, or where SRC is making notes to you, the user. that
are not intended to be included in filings. But please note that additional
modifications will almost necessary to account for case-specific details,
local filing practices, and/or style preferences.

please alert SRC immediately if you find any error in this

nt or have questions or concerns about any of it. You can emai
or SRC@/d.org.

10
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Position Relative to the Guideline Range

by Base Offense Level
Fiscal Year 2023

N=17,173
25.4% 13.6% 4.4% 17.4% 7.6% 9.4% 5.7% 3.8% 3.1% 2.8% 1.2% 1.7% 0.9% 0.1% 0.3% 02% 0.0%
- [ — — .

] -
I 00%  261% I . . 1:% 152% 18.2% 19.8% 22.7% 223% 259% 30.7% 32.2% 35.6% 434%

11.0% 125%
9.1% 4.2%

1.6% 41.8%
e [T 255% 6% a3gy A72% 490%  401% a40% 229% 4aa%
. 21.7% 43.7%  47.0%
65.1% . 48.7%

) e 43.5%

- 43.9% [ 44.4% Bl 1 4o

37.3%
33.8% 20.8% 32.2% Wl 33.2%

6 8 10 12 14 16 18 20 22 24 26 28 30 32 34 36 38
(n=63) (n=22) (n=23) (n=357) (n=237) (n=320) (n=297) (n=263) (n=292) (n=2,284)(n=1,048) (n=784) (n=2,768)(n=2,557)(n=1,851)(n=1,502)(n=2,501)

M Within Range Below Range 5K1.1/EDP m Above Range

21

SUPERVISED RELEASE
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SUPERVISED RELEASE

Big Takeaways:
* SR is not punitive!
Individualized assessment!

No more presumptions/minimum
recommendations of SR

Invitation to modify/terminate SR early

Lifetime supervision for sex offenses
removed

WATCHING YOU

PART D — SUPERVISED RELEASE
Infroductory Commentary

The Sentencing Reform Act of 1984 requires the court to assess a wide range of factors
“in determining whether to include a term of supervised release, and, if a term of supervised
release is to be included, in determining the length of the term and the conditions of
supervised release.” 18 U.S.C. § 3583(c). These determinations aim to make the imposition
and scope of supirvised release “dependent on the needs of the defendant for supervision.”
See S. Rep. No. 225, 98th Cong., 1st Sess. 124 (1983). In conducting such an individualized
assessment, the court can "assure that [those] who will need post-release supervision will
receive it” while “prevent[ing] probation system resources from being wasted on supervisory
services for releasees who do not need them.” Id. at 54; see also Johnson v. United States,
529 U.S. 694, 710 (2000) (“Supervised release departed from the parole system it replaced by
giving district courts the freedom to provide postrelease supervision for those, and only those,
who needed it. . . . Congress aimed. then, to use the district courts’ discretionary judgment to
allocate supervision to those releasees who needed it most.”). Supervised release “fulfills
rehabilitative ends. distinct from those served by incarceration.” United States v. Johnson.
529 U.S. 53, 59 (2000). Accordingly, a court should consider whether the defendant needs
supervision in order to ease transition into the community or to provide further rehabilitation
[and whether supervision will promote public safety. See 18 U.S.C. §§ 3583(c), 3553(a)(2)(C));
see also S. Rep. No. 225, 98th Cong., 1st Sess. 124 (1983) (indicating that a “primary goal of
[a term of supervised release] is to ease the defendant’s transition into the community after
the service of a long prison term for a particularly serious offense, or to provide rehabilitation
to a defendant who has spent a fairly short period in prison for punishment or other purposes
but still needs supervision and training programs after release”).

5/4/2026

12
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MPOSITION 5D1.1:
NO LONGER MANDATORY

§5D1.1. Imposition of a Term of Supervised Release

(a) The court term of supervised release to follow

imprisonment—

H—when required by statute (see 18 U.S

xg 2 & idedin subscation {
) Xeept-as-proviacain-subseetionte)

TheWhen a term of supervised release is not required by statute. the court
masshould order a term of supervised release to follow imprisonment in
any other casewhen wananted by an individualized assessment of the
need for supervision. L 83583

The court ordinarily should not impose a term of supervised release in a
case in which supervised release is not required by statute and the
defendant is a deportable alien who likely will be deported after
imprisonment.

The court should state in open court the reasons for imposing or not
imposing a term of supervised release. See 18 U.S.C. § 3553(c).

LENGTH 5D1.2: NO MORE
RECOMMENDED TERMS

§5D1.2. Term of Supervised Release

(b)

£

£

TH-Or Fears-sp

,}i‘m : t-offense f Rvietionisasex

thest: S term-ofsup drelease-isrece.

The-term-of = 1 1 dshall benotlessthan-any Alw'

-+ 2 toed el T'he court should state in open court the
reasons for the Ieng'th of the term imposed. See 18 U.S.C. § 3553(c).

13
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LENGTH: WATCH OUT FOR
FSA CREDITS

Evidence-Based Recidivism Reduction Progr g—Whether a defendant’s sentence
includes a term of supervised release may impact the application of time credits earned by the
defendant under the First Step Act of 2018, Pub. L. 115-391. The First Step Act of 2018 allows
individuals in custody who successfully complete evidence-based recidivism reduction
programming or productive activities to earn time credits. See 18 U.S.C. § 3632(d)(4)(A).
Regarding the application of those time credits, the First Step Act of 2018 provides: “If the
sentencing court included as a part of the prisoner’s sentence a requirement that the prisoner be
placed on a term of supervised release after imprisonment pursuant to [18 U.S.C. § 3583], the
Director of the Bureau of Prisons may transfer the prisoner to begin any such term of supervised
release at an earlier date, not to exceed 12 months, based on the application of time eredits under
[18 U.S.C. § 3632]." 18 U.S.C. § 3624(g)(3).

JOSEPH HELLER

5D1.3: SR CONDITIONS

§5D1.3. Conditions of Supervised Release

(a) MANDATORY CONDITIONS

(1) The defendant shall not commit another federal, state or local offense
(see 18 U.S.C. § 3583(d)).

-

DISCRETIONARY CONDITIONS

(1) INGENERAL—The court mavimpeseshould conduct an individualized
assessment to determine what. if any. other conditions of supervised
release are warranted.

(e2) “STANDARD” CONDITIONS (POLICY STATEMENT)

The following are “standard” conditions of supervised release. which

the court may modify. expand. or omit in appropriate cases axe
ded £ l- 3 " 1 a [~y 1 of ¢k dits o
~pper i
a3 aafbth. dits aed b atatdaba.
= = — :

P!

(d3) “SPECIAL” CONDITIONS (POLICY STATEMENT)

FheOne or more conditions from the following non-exhaustive list of
“special” conditions of supervised release are—reeommendedmay be
appropriate in a particular case. including in the circumstances
described and in addition mavotherwiceb priateinparticular

PF

easestherein:

14



Modification, Early Termination, a
State ment)

MODIFICATION OF CONDITIONS.
termination of the term of supervis|
Lz atigns of super
pant of th
See 15 USC. § 3583(e)(2). The
assessment in consultation with
release from imprisonment.

EARLY TERMINATION.—A;

release and after an
supervision, the court may term
discharge the defendant if the coury
government and the probation offi
conduct of the defendant and
§ 35683(e)(1).

EXTENDING A TERM OF SUPERVISED
to the expiration or termination of 4
of supervised release if less than t
release was previously imposed

(B) Early Termination.—When determining whether to terminate the remaining term of
supervised release under subsection (b), the court may wish to consider such factors as:

@

i)

any history of court-reported violations over the term of supervision;

the ability of the defendant to lawfully self-manage (e.g., the ability to problem solve
and avold situations that may result in a violation of a condition of supervised release
or new criminal charges);

the defendant’s(ubstantial compliance y¥ith all conditions of supervision;

the defendant’s engagement in appropriate prosocial activities and the existence or
lack of prosocial support to remain lawful beyond the period of supervision;

a demonstrated reduction in risk level or maintenance of the lowest category of risk
over the period of supervision; and

whether termination will jeopardize public safety, as evidenced by the nature of the
defendant’s offense, the defendant’s criminal history, the defendant’s record while
i ted. the defendant’s efforts to reintegrate into the community and aveid
recidivism, any statements or information provided by the victims of the offense, and
other factors the court finds relevant.

individualized assessment of the need for further supervision. See 18 U.S.C.

S a=ans v

CHAPTER 7

5/4/2026
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/B: Probation /C: Supervised Release

31

CHAPTER 7: VIOLATIONS

Part C — Supervised Release Violations

[The proposed amendment would create this new Part C to ad
supervised release. To highlight how these new policy statements gl
policy statements addressing supervised release violations i
statements of Part B are duplicated below into this new Part C, wil

dress violations of

Introductory Commentary

§7C1.3. Responses to Violations of Supervised Release (Policy Statement)

(2) REPORT OF NON-COMPLIANCE —Upon receiving a report that the defendant
1s In non-compliance with a condition of supervised release, the court
should conduct an individualized assessment to determine what response,
if any, is appropriate.

Because supervised release is intended to
defendant’s transition back into the community, the {
possible—to consider a wide airay of options to re
violations of the conditions of supervised release. Thg

FINDING OF A VIOLATION —Upon a finding of a violation for which revocation
is required by statute (see 18 US.C. § 3583(g)), the court shall revoke
supervised release. Upon a finding of any other violation, the court should
conduct an individualized assessment, taking into consideration the grade
of the violation, to determine whether to revoke supervised release.
Revocation is generally appropriate for a Grade A wviolation, often
approprate for a Grade B violation, and may be appropnate for a Grade C
violation.

32

5/4/2026
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CATION”

Departure vs Variance

“SIMPLIFICATION”

* No more departures!

17
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THE BOTTOM LINE

Introductory Commentary

18
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In formulating the guidelines used to calculate the guideline range the Commission remains cogni-
zant of these detailed instructions directing the Commission to consider whether. and to what extent

specific offense-based and offender-based factors are relevant to sentencing. See 28 US C_§ 994(c). (d).
mentarv u

A ) : national origi and s
the defendant; and (: rerally do not reflect consideration of educati vocational sk

ent record. fan ties and responsibilities. and communi of the defendant in recommending

a term of imprisonment or length of imprisonment. See 28 U.S

| urt must ¢
to comply with the purposes of

: statutorv factors permit a sentencing court to consider the “wid-
est possible breadth of information™ about a defendant ensuring the court is i ion of the full

information possible concerning the defendant's life and characteristies” See Pepper v. United States 562

PART B — GENERAL APPLICATICN PRINCIPLES

§1B1.1. Application Instrucfions

(@

€] el
set forth in the guidelines (see 18 US.C. § 3553(a)(4)) by applying the pro-
visions of this manual in the following order, except as specifically directed

(1) Determine, pursuant to §1B1.2 (Applicable Guidelines), the offense
guideline section from Chapter Two (Offense Conduct) applicable to
the offense of conviction See §1B12

Determine the base offense level and apply any appropriate specific
offense characteristics, cross references, and special instructions con.
tained in the particular guideline 1n Chapter Two 1n the order listed

Apply the adjustments as approprate related to victim, role, and ob-
struction of justice from Parts A, B, and C of Chapter Three.

If there are multiple counts of conviction, repeat steps (1) through (3)
for each count. Apply Part D of Chapter Three to group the various
counts and adjust the offense level accordingly

Apply the adjustment 2= appropsiate for the defendant’s acceptance
of responsibility he reduction it to an earlv di
program I from Parts E and F of Chapter Three.

Determine the defendant’s criminal history category as specified in
Part A of Chapter Four. Determine from Parts B and C of Chapter
Four any other applicable adjustments.

Determine the guideline range in Part A of Chapter Five that corre-
sponds to the offense level and criminal history category determined
above.

For the particular guideline range, determine from Parts B through G
of Chapter Five the sentencing requirements and options related to
imprise ent, supervision conditions, fines, and restitu-

tion.
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1. Court
calculates
applicable
GL range

5/4/2026

THREE-STEP PROCESS —
NOW TWO STEPS

2. Court
considers
policy
statements
and
commentary
re: departures

3. Court
considers
3553(q)
factors

20
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RESOURCES

Annotated B graphy for Federal Non-Capital Sentencing:
Scientific Research, Expert Views, and Online Resources Relevant to the
Purposes of Sentencing!

March 2025

ioral sciences
e court’s ohligation to
consider “the nature and circumstances of the off e history and
charactes f vour chient whe This publication identifies
resources that may be helpful in conducting a mitigation investigation.s plea
negotiations, the court with social science and

statistical data strengthens indi gation arguments concerning

clients. It also helps undercut i ¢ s about: the sentencing guideling
how to best satisfy the purposes cing. and the relevance and significance of
individual charactevistics
This publication is designed t
research becomes available. A noncapital mitigation listserv is available to receive
periodic emails about new earch. If you come s ant resource, pl send
lle_Herber the Defender communi

! This bibliography is an updated version of Social Science at Sentencing: An Annotated
Bibliography and Fighting Fiction with Fact to Attain Lower Sentences, previously prepared by
members of the Sentencing Resource Counsel Project. This list w
C. Barrett. J D M S W., Assistant Federal Public Defender, District of Arizona M
was updated in March 2025 by AFPD Cherrelle Herbert, National Sentencing Re: ouns
District of Arizona, AFPD Aden Kahssai, Distriet of Nevada, and AFPD Cristen Thayer, District

of Nevada

[T]he need for the sentence imposed—(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide just punishment for the offense; (B) to afford
adequate deterrence to eriminal conduet; (C) ta protect the public from further crimes of the
defendant; and (D) to provide the defendant with needed ed or 1 training
medical care, or other correctional treatment in the most effective manner " 18 US C.
§3553(a)(2

18 US.C. § 3533(a)(L)
4 A mitigation investigation gathers information relevant to 18 U.S.C. § 3553(a)(1)—2). It
ns the client’s strengths, why the crime was committed. and what will help prevent him or
g future crimes. See Denise Barrett, Frank Draper, & Sarah Gannett
. Defending a Federal Criminal Case. https//mov fd org/stes/mow/fles/training!
Jiti gation 420101 Defending®20a*620Faderal®s20Criminal?s20Cze%I0Chap®2016%
)Mitigation pdf. An extensive investigation combined with relevant social and behavioral
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2026 GUIDELINE AMENDMENTS

Why Disappointnenl
s Good

Effective Nov. 1, 2026

New multi-count (f/k/a grouping) rules
Inflation adjustments to loss amounts
Addition of “fentanyl related substances”
New intro to the sentencing table
Deletion of rarely used SOC’s

4-Step Process

22



STEP ONE:

IF MULTIPLE
COUNTS UNDER
ANY OF THESE,

CALCULATE THEM
IN THE

AGGREGATE
UNDER A SINGLE

GUIDELINE

These are currently
the aggregate harm
GLs under 3D1.2(d)

Drug trafficking

.4, 2B1.5, 2B4.1, 2B5.1, 2B5.3, 2B6.1;
C1.2, 2C1.8;
.2D1.2, 2D1.5, 2D1.11, 2D1.13;
§§2E4.1, 2E5.1;

§§2G2.2, 2G3.1;
§2K2.1;

§§2L1.1, 2L24;

§§251.1, 251.3;
2T1.1, 2T1.4, 2T1.6, 2T1\Y, 2T1.9, 2T2.1, 2T3.1.

llegal reentry CP non-production
offenses

STEP TWO:
(A IF MULTIPLE
COUNTS UNDER THE
SAME GUIDELINE
LISTED HERE

AND

(B) COUNTS INVOLVE
EITHER DIFFERENT
VICTIMS OR SAME

VICTIM ON
DIFFERENT
OCCASIONS

THEN ADD LEVELS

These are currently
the GLs excluded
from 3D1.2(d)

all offenses in Chapter Two, Part A (except §2A3.5);

§§2B2.1, 2B3.1, 2B3.2, 2B3.3;
§2D2.3; \

§§2E1.3, 2E1.4, 2E2.1;
§§2G1.1, 2G1.3, 2G2.1;

§§2H1.1, 2HA'T;
§2J1.2, 2J1.3;
§2K1.4;
§§2M3.9, 2M6.1;
§2N1.1;

§2Q1.4;

§2X6.1.

NUMBER OF COUNTS COVERED BY
(GUIDELINE LISTED IN PARAGRAPH (1)

INCREASE IN

OFFENSE LEVEL

(A) 2

(B) 3

(C) dorb

(D) 6 or more

add 2 levels
add 3 levels
add 4 levels
add 5 levels.

5/4/2026
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STEP THREE:
CALCULATE ALL OTHER
COUNTS INDIVIDUALLY

STEP FOUR:

FIND THE HIGHEST OFFENSE LEVEL B/W STEPS
1-3

THIS LEVEL NOW APPLIES TO ALL COUNTS

(EVEN IF IT'S NOT BASED ON EXTRA LEVELS)
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" SPECIAL INSTRUCTION:

DON'T INCLUDE COUNTS
INCLUDING MANDATORY
CONSECUTIVE PUNISHMENT

(E.G., 924(C) OR 1028A)

Example #1




Bank Robbery, in violation of Title 18, United States Code,
Sections 2113(a) and (d). a Class B Felony

Possession of a Firear Jtion to a Crime of Violence.
i violation of Title 18 . § 924(c)(1)(B)(1). a Class A
Felony

Escape. in violation of Title 18. United States Code. Section
751, a Class D felony

Step One: calculate in aggregate?

Bank Robbery, in violation of Title 18, United States Code, [l Escape. in violation of Title 18, United States Code. Section
Sections 2113(a) and (d), a Class B Felony 751. a Class D felony

§2A3.5;

§§2B1.1, 2B1.4, 2B1.5, 2B4.1, 2B5.1, 2B5.3, 2B6.1;
§§2C1.1, 2C1.2, 2C1.8;

§§2D1.1, 2D1.2, 2D1.5, 2D1.11, 2D1.13;

§§2E4.1, 2E5.1;

§§2G2.2, 2G3.1;

§2K2.1;

§§2L1.1, 2L.2.1;

§2N3.1;

§2Q2.1;

§2R1.1;

§§2S81.1, 2581.3;

§§2T1.1, 2T1.4, 2T1.6, 2T1.7, 2T1.9, 2T2.1, 2T3.1.

5/4/2026
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Bank Robbery, in violation of Title 18, United States Code, [l Escape. in violation of Title 18, United States Code. Section
Sections 2113(a) and (d), a Class B Felony 751. a Class D felony

alloffensesin Chapter Two, Part A (except §2A3.5);
§§2B2.1(2B3.1, 2B3.2, 2B3.3;
§2D2.3;

§§2E1.3, 2E1.4, 2E2.1;
§§2G1.1, 2G1.3, 2G2.1;
§§2H1.1, 2H4.1;

§2J1.2, 2J1.3;

§2K1.4;

§§2M3.9, 2M6.1;

§2N1.1;

§2Q1.4;

§2X6.1.

Count Ong Bank Robbery

Base Offen vel: The United States S

Count Five - Escape

Commission Guideline for a Base Offense Level: The United States Sentencing Commission Guideline for

violation of S.C. §§21 d (d) is found in USSG §2B3.1(a) and calls for a violation of 18 U.S.C. § 751(a) is found in USSG §2P1.1(a)(1) and calls for a base

base offense level of 20

Specific Offense Characteristic: Six proy

0 offense level of 13, if the defendant was in custody or confinement by virtue of an arrest
on a charge of a felony, or conviction of any offense. In this case. the defendan
ancial institution was taken being housed at the Greene County Detention Center while in the custody of the

tant offense. the base e level is increased by two levels, purst : General on the charge of bank robbery 13

1(b)(1)
Victim-Related Adjustments: None
Adjustments for Role in the Offense: None
Adjustment for Obstruction of Justice: None

Adjusted Offense Level (Subtotal)

Specific Offense Characteristic: Pursuant to USSG §2P1.1(b)(1). if the use or the
threat of force against any person was involved. increase the offense level by five
levels. In the present case. d g the defendant’s escape. he assaulted Deputy
MecCauley. causing serious bodily injury which required stitches 15
Victim-Related Adjustments: Pursuant to USSG §3A1.2 (¢)(2). if. in a manner
creating a tantial risk of serious bodily injury. the dant knowing or ha

reasonable cause to believe that a person was a prison official. assaulted such of;

while the defendant was in the custody or control of a prison or other correctional
facility, increase by six levels +6

Adjustments for Role in the Offense: None
Adjustment for Obstruction of Justice: None

Adjusted Offense Level (Subtotal):

5/4/2026
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Multiple-Count Adjustment (See § 3D1.4) LUnits
Adjusted Offense Level for Count One

Adjusted Offense Level for Count Five

Total Number of Units

Greater Adjusted Offer

Increase in Offense Ly

Combined Adjusted Oh

Adjustment for Acceptanc _wility: None

Adjusted Offense Level:

Adjusted Offense L

Example #2

28



Exa]nple #2

Count 1: Possessing 3 hing of a Firearm in Furtherance
of a Crime of Violenc . § 924(c)(1)(A)(i1)

Count 2: Carjacking. 18 US.C. § 2119.

Counts 3-5: Interference with Commerce by Robbery. 18 U.S.C. §
1951.

st"e{: | ne: calculate in aggregate?

2 Counts 3-5: Interference with Commerce by Robbery. 18 U.S.C. §
Count 2: Carjacking. 18 U.S.C. § 2119. 1‘“‘1' e MRS ORI o )

§2A3.5;

§§2B1.1, 2B1.4, 2B1.5, 2B4.1, 2B5.1, 2B5.3, 2B6.1;
§§2C1.1, 2C1.2, 2C1.8;

§§2D1.1, 2D1.2, 2D1.5, 2D1.1Ja 2D Jal 3;

§§2E4.1, 2E5.1;

§§2G2.2, 2G3.1;

§2K2.1;

§§2L1.1, 2L.2.1;

§2N3.1;

§2Q2.1;

§2R1.1;

§§251.1, 281.3;

§S2TIN 2T 4,211 6. 2117 2119, 2T2.1, 2T8.1;

5/4/2026
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2 Corjrckim

Have Oftemse Lo

Victm Related Adi . ant ¢

. et Noae (). One unit is assigned to the group with the highest offense level. One additional unit is

i i assigned for cacl y serious or from 1 10 4 levels less serious. One-half

unit is assigned to any

e Offwe Level Subttal T Auy groups i or more levels less serior
level are disregarded

Intertermce wieh Com
i Cen R Group/Count Adjusted ©

Bare Offense Leveds T L £ nUSSQ Cou
3 baveof

-
P— e ok o Count 3 >
e VA0 IR Count \\
Vit Rebited Adjusemeane 0 Count § \

Adjustinent for Rale b the Offenser N
Adjwvtiment far Obtructis of dusticrs Sos

Adjusted Offamse Leved (Subioraly Trremey-sis

Gres Jifense Levels Above:

Tncreas .ase Level: The offense level is increased pursuant to the number
of unifs a. gned by the amount indicated in the table at USSG §3D1.4.

Combined Adjusted Offense Level: The Combined Adjusted Offense Level is

determined by taking the offense level applicable to the Group with the highest

offense level and increasing the offense level by the amount indicated in the table
i the Offemce: §20) at USSG §3D1.4.

Adjutment for Role in the Offease:
Adjustment for Obseruction of Justice: X

Adjusted e Level (Subtotall Trveuty

Example #3
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Client has 5 convictions:
2 counts of fraud (2B1.1)

1 count of tax evasion (2T1.1)

2 counts of impeding a federal officer each
involving a different officer (2A2.4)

R ————————

NUMBER OF COUNTS COVERED BY INCREASE IN

A) 2 add 2 lovels
B 3 add 3 levels
(C) dorb add 4 levels
(D) 6ormore add 6 levels.

L THPRY
CAEIrYy)

2 counts of impeding a federal officex (2A2.4)
Fyd

Step 3: Other?

1 count of tax evasion (2T1.1)

5/4/2026
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Example #4

Client has 2 convictions stemming from a fight:
+ 1 assault of Alex (2A2.3)

- 1 aggravated assault of Ben (2A2.2)




§§28 S1.3;
§§2T1.1, 2T1.4, 2TL6, 2T1.7, 2T1.9, 2T2.1, 2T3.1.

1 assault of Alex (2A2.3)

1 agaravated assault of Ben

(2A2.2)

T ——————

Step 3: Other?

NUMBER OF COUNTS COVERED BY INCREASE IN

GUIDELINE LISTED 1N PARAGRAPH (1)
add 2 levels

add 3 levels
add 4 levels
add 5 levels.

OFFENSE LEVEL

of Ban

1 assault of Alex (2A2.3) /

{2A2.2 . 1 aggravated assault of Ben (ZA%

2A22

5/4/2026

THE REMAINING

AMENDMENTS OF
2025-06
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2025 2026

Added distinct SOC for machinegun . Added “fentanyl related substances”
conversion devices

Clarified language in robbery
guideline

Added more SOCs related to fentanyl

Inflation adjustments to loss amounts
New intro to the sentencing table
Deletion of rarely used SOC’s

571 — MCDs (Glock Switches
and Auto Sears)

(5) (Apply the Greatest) If the defendant—

(A) (i) possessed four or more machinegun conversion devices; or
(i1) transferred or sold any machinegun conversion device to
another person, or attempted or conspired to commit such a
transfer or sale, increase by 2 levels; or

(B) possessed 30 or more machinegun conversion devices, increase
by 4 levels.

For purposes of this subsection, “machinegun conversion device”
means any part designed and intended solely and exclusively, or
combination of parts designed and intended, for use in converting a
weapon into a machinegun (i.e., any weapon which shoots, is designed
to shoot, or can be readily restored to shoot, automatically more than
one shot, without manual reloading, by a single function of the
trigger).

34
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§2B3.1(b)(2)(B) - if a firearm was etherwise used to convey a specific

(not general) threat of harm (e.g. pointing the firearm at a specific victim [a
or victims; directing the movement of a specific victim/victims with the
firearm; or to make physical contact with the victim (e.g., pistol whip;
firearm placed against victim's body), increase by 6 levels

\

©2018 H, Schwadron, Dist. by Tri

“It's tougher now with all this online stuff.
Hardly anyone carries cash.”

CIRCUIT CONFLICTS: ROBBERY

§2B3.1(b)(4)(B) - if any person-wasphysicallyrestrained-person’s
freedom of movement was restricted through physical contact or
confinement, such as by being tied, bound, or locked up, to
facilitate the commission of the offense or to facilitate escape,

35
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FENTANYL
32D1.1 — FAKE PILLS

§2D1.1(b)(13) - If a person:

(A) knowingly misrepresented or knowingly
marketed as another substance a
mixture/substance containing fentanyl or a
fentanyl analogue, increase by 4 levels; or

...and acted with-willflul blindness-orconscious
avoidance-of-knowledge with reckless disregard
that such mixture or substance was not the
legitimately manufactured drug, increase by two

levels.
drug, increase by 2 levels.

Z Feﬁtéliyl related substance”’

(c) DRUG QUANTITY TABLE

CONTROLLED SUBSTANCES AND QUANTITY* BASE OFFENSE LEVEL

(1) ® 90 KG or more of Heroin; Level 38
® 450 KG or more of Cocaine;
® 25.2 KG or more of Cocaine Base;
@ 90 KG or more of PCP, or 9 KG or more of PCP (actual);
® 45 KG or more of Methamphetamine, or
1.5 KG or more of Methamphetamine (actual), or
1.5 KG or more of “Tee”;
@ 45 KG or more of Amphetamine, or
1.5 KG or more of Amphetamine (actual);
® 900 G or more of LSD;
@ 36 KG or more of Fentanyl (N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] Propanamide);
® 9 KG or more of a Fentanyl Analogue;
® 9 KG or more of a Fentanyl-Related Substance;
@ 90,000 KG or more of Marihuana;
® 18,000 KG or more of Hashish;
@ 1,800 KG or more of Hashish Oil;
@ 90,000,000 units or more of Ketamine;
@ 90,000,000 units or more of Schedule I or Il Depressants;
® 5,625,000 units or more of Flunitrazepam;
® 90,000 KG or more of Converted Drug Weight.
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(K) The term “Fentanyl-Related Substance” is defined in 21 U.S.C. § 812(e). Theré1s
a rebuttable presumption that the base offense level specified in the Drug Qdantity
Table applies to fentanyl-related substances. However, if the defendantéstablishes
either that the fentanyl-related substance (i) functions to block, diminish, or
counteract the effect produced by fentanyl (N-phenyl-N-[1-(2-phenylethyl)-4-
piperidinyl] propanamide) or a fentanyl analogue, or (i1) is significantly less potent
than fentanyl (N-phenyl-N-[1-(2-phenylethyl )-4-piperidiayl] propanamide), the
court should instead determine the base offense level for the fentanyl-related
substance using the converted drug weight of the most closely related controlled
substance referenced in this guideline (as provided #a Application Note 6 below).

What are FRS's that
are significantly less
potent than fentanyl?

Larceny, Embezzlement, and Other Forms of Theft; Offenses Involving Stolen
Property; Property Damage or Destruction; Fraud and Deceit; Forgery;
Offenses Involving Altered or Counterfeit Instruments Other than Counterfeit

Bearer Obligations of the United States

[MutriPLiER

[1.38]
[1.33)
[1.38]
[1.58]
[1.33]
[1.40]
[1.36]
[1.33]
[1.43]
[1.58]
[1.40]
[1.38]
[1.33]
[1.40]
[1.38]

* * *

(b) Specific Offense Characteristics

(1) Ifthe loss exceeded $6:50089,000, increase the offense level as follows:

Useo] 0SS (APPLY THE GREATEST)
(A) $6:50089,000 or less
(B) More than $6:56089,000
(C) More than $35;000820,000
(D) More than $40-800855,000
(E) More than $85:000§150,000
(F) More thar
(G) More than $250.0008350,000
(H) re than $556:6668750,000
(I) More than $3:566:0608$2.000,000
() More than $3;580,00085,000,000
(K) More than $8:500.000815,000,000
(L) More than $25:600-000535,000,000
(M) More than $65.600.600890,000,000
(N) More than $158.000.000$200,000,000
(0) More than $250.000.000$350,000,000
(P) More than $550;000.000$750,000,000

INCREASE IN LEVEL
no increase
add 2

add 4

add 6

add 8

add 10

add 12

add 14

add 16

add 18

add 20

add 22

add 24

add 26

add 28

add 30

What about acetyl fentanyl,
butyryl fentanyl,
meta-flourofentanyl, &
4'-flourofentanyl?

5/4/2026
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PART A — ETERMINATION OF SENTENCING
RANGE AND SENTENCING OPTIONS

Introductory Commentary

B; statute, semcnung courts must consider and balance a broad range of factors when

the to xmpmu: in each \m‘]]wdual case. Among these factors, courts

1 to consider “all availabl options.” 18 U.S.C. § 3553(a)(3). Each of the available

probation, and fines—serves a punitive function, and the

sentencing court must d(.-termme the option, or combination of options, that best achieve a sentence

“sufficient, but not greater than necessary to comply with the purposes set forth in [18 US.C
§ 3553(a)(2)]." 18 U.S.C. § 3553(a).

Cangrwas charged the C ission with | i ideli for g courts to use in
determining “whether to impose a sentence to probation. a fine, or a term of imprisonment”
(see 28 U.S.C. § 994(a)(1)(A)). The provisions within (hnp!er Five, m combination, guide all aspects of
d. ining the approp der th g the initial determination of
sentence type. By clearly d 1 s ing: options ilable under the guidelines, the
Commission intends for Part A of this chapter to assist courts in making this critical decision.

(b) The Sentencing Table is divided into Zones A, B, C, and D. Each zone
provides for different sentencing options for the court’s consideration.
Subject to any statutory limitations in an individual case
(see, e.g., §5B1.1(b) (statutory eligibility for probation), §§5G1.1, 5G1.2

vy minima and ima)), the ing options in each zone are
as follows:

SENTENCING OPTIONS

probation;
probation with a period of intermittent confinement,
community confinement, or home detention;
a “split sentence” (i.e., part of the term satisfied by
impri and the ren satisfied by a term of
supervised release with a condition that substitutes
community confinement or home detention for
imprisonment, according to the schedule in §5C1.1(e)): or
* imprisonment,
See §5B1.1(a)(1); §5C1.1(a)—(b), (e); §5C1.1, comment. (n.2).

e probation with the minimum term of imprisonment
satisfied by a period of intermittent confinement,
community confinement, or home detention, according to
the schedule in §5C1.1(e);

a “split sentence” (with at least one month satisfied by
imprisonment); or

* imprisonment.

See §5B1.1(a)(2); §5C1.1(c), (e); §5C1.1, comment. (n.3).

Zone C

e a “split sentence” (with at least one-half of the minimum
term satisfied by imprisonment); or
s imprisonment.

See §5C1.1(d), (e); §5C1.1, comment. (n.4).

s imprisonment.
See §5C1.1(H).

GUESS.

5/4/2026
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THE BIG THREE THAT GOT AWAY

Career offender (eliminating state drug priors and resolving circuit conflicts)

Meth (eliminating purity distinctions from meth sentencing)

Loss table (improving 2B1.1 in general)

Collected policy arguments for downward variances from the applicable
guideline range in meth cases

Sentencing Resource Counsel Project of the Federal Public & Community Defenders
November 1, 2024 lupd.xted 12/9;

arity between the mixed-meth and pure-meth

is irrational a between

d creates umvarranted disp,

similasly situated individuals convicted of meth offense:

10on for higher sentences
ances “indicate a

The Sentencing Commission's justifi
based on higher purity is that tnsus

prominent role in the criminal enterprise and proximity to the

source of the drug

While the Commission’s tiered treatment of actual /mixture
methamphetamine offenses in the past may have at least appeared
al, “[r]ealities on the ground b
true in the past that only ki

since changed

vins had acc

to highly pure
essentially all meth is pure. |

meth,% it is not true anymore — nov

consider “the need to.av
who have been found guil

other substanc s dovn the chain of distribution, on of
promunent role in the criminal enterprise and proximity fo the
source of the drugs."); se aise Toarra-5: 1, 265 F. Supp. 3d 1249, 1255 (D.N.M. 2017)
(recognizing that the theory wnderlying the purity-based distinction in the methamphetamine guidelines
is found at application note 27(C)). This application note

departure, encouraging sentencing courts to

unusually pure narcotics may indsca

ore precisely related to an upward
ns of imprisonment above the guideline range
stances, compounds or mixtures of unusually high
relevant
methamphetamine is expres vision because *the guideline
tself provides for the consideration of punty.” Id. In other words, high purity is not a factor relevant to a
departure because the purity-as-proxy-for-culpability reaso ady “baked into” the meth
guudelines. See USS.G. § 1ALA(D) fintreduction to the Guidelines Manual, explaining that “departures
aze intended to permit judicial discretion only in *unusual cases outside the range of the more typical
offenses for which the guidelines were designed”).

United § No. 4:17-CR-377, 2018 WL 5924500, at *2 (D: Idalo Nov: 13, 2018) {"Er
experience, purity levels of seized drugs in the 10% range were common until approximately 2
ago. Realities on the ground have since changed.”).

# There is evidence that it has

ue that, with meth, higher purity indicated higher status
National Drug Control Policy reperted in 2004 that
ended to be diluted as they progressed through the
hamphetasing pusity
nal Drug Control Policy, 2004
ve been

78
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sentencing
S ‘ resource Benjamin_flick@fd.or
counsel

*SRC'’s box folders

* SRC’s listservs — email me
* SRC website: src.fd.org

* SRC Office Hours

* Sentencing data
resources

Office Hours
sighup
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