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2026 GUIDELINE  AMENDMENTS

Effective Nov. 1, 2026

Getting to 4
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Drugs: Mitigating role

Supervised Release

“Simplification”

THE BIG 3
OF 2025 

MITIGATING 
ROLE IN DRUG 

CASES
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MITIGATING ROLE REFRESHER
“Substantially less culpable than the 
average participant”- Note 3

MITIGATING ROLE REFRESHER
Factors for the Court to consider under §3B1.2:
1) Understanding of scope/structure of criminal activity
2) Participation in planning/organizing
3) Exercise of decision-making authority or influence
4) Nature and extent of participation
5) Potential personal benefit. 
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REASON FOR AMENDMENT 

• A new “special instruction” in the text of 
§2D1.1(e) that is expressly intended to 
increase the number of people who get 
mitigating role adjustments

• More generous BOL caps under 
§2D1.1(a)(5)

• New analytical framework: focus on 
function – not comparative 
culpability

A New Day for Mitigating Role in 
Drug Cases
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NEW LOW-LEVEL TRAFFICKING FUNCTION PROVISION 

(2D1.1(e)(2)(b) expands 3B1.2)

Expanded 
“Minimal Role”

Expanded
“Minor Role”

FUNCTION VS ROLE 

Note what is NOT in the text:
• Any reference to violence or 

firearms

• Any reference to drug 
quantity

• Comparative role language

• Language re who/what your 
client knew
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EXPANDED M INIM AL PARTICIPANT/ 
LOWEST-LEVEL FUNCTION

EXPANDED M INOR PARTICIPANT/
LOW-LEVEL FU NCTION

BASE OFFENSE LEVEL CAPS

If you receive -4 for minimal participant:

BOL → 30
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RESISTANCE WE’VE BEEN SEEING

•USPO Reactions

•AUSA Reactions

•District Court 
reactions 
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DEFINING “COURIER”
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RESOURCES
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SUPERVISED RELEASE
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SUPERVISED RELEASE

Big Takeaways:
• SR is not punitive!
• Individualized assessment! 
• No more presumptions/minimum 

recommendations of SR
• Invitation to modify/terminate SR early
• Lifetime supervision for sex offenses 

removed
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IMPOSITION 5D1.1: 
NO LONGER MANDATORY

LENGTH 5D1.2: NO MORE 
RECOMMENDED TERMS
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LENGTH: WATCH OUT FOR 
FSA CREDITS

D
is

cr
et

io
n

ar
y!

5D1.3: SR CONDITIONS 

27

28



5/4/2026

15

MODIFICATION/ EARLY TERMINATION

CHAPTER 7
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7B: Probation 7C: Supervised Release 

CHAPTER 7: VIOLATIONS
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Departure vs Variance

“SIMPLIFICATION”

“SIMPLIFICATION”

• No more departures!
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THE BOTTOM LINE

Don’t Depart, Just Vary!

“SIMPLIFICATION”: NEW CHAPTER ONE AND NEW EMPHASIS ON 3553(A) 
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THREE-STEP PROCESS →  
NOW TWO STEPS

1. Court 
calculates 
applicable 
GL range 

2. Court 
considers 
policy 
statements 
and 
commentary 
re: departures 

3. Court 
considers 
3553(a) 
factors 
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RESOURCES

SRC – Annotated Mitigation Bibliography 
& mitigation resources box folder 

SRC – bank of sentencing memos for 
inspiration 

Fd.org – capital and non-capital 
mitigation trainings and materials 

Experts & mitigation specialists

ANNOTATED 
MITIGATION 
BIBLIOGRAPHY
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2026 GUIDELINE  AMENDMENTS

Effective Nov. 1, 2026

1. New multi-count (f/k/a grouping) rules

2. Inflation adjustments to loss amounts

3. Addition of “fentanyl related substances”

4. New intro to the sentencing table

5. Deletion of rarely used SOC’s

4-Step Process
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STEP ONE: 
IF MULTIPLE 

COUNTS UNDER 
ANY OF THESE, 

CALCULATE THEM 
IN THE 

AGGREGATE 
UNDER A SINGLE 

GUIDELINE

Firearm offenses

Illegal reentry

Fraud
Drug trafficking

CP non-production 
offenses

These are currently 
the aggregate harm 
GLs under 3D1.2(d)

STEP TWO: 
(A) IF MULTIPLE 

COUNTS UNDER THE 
SAME GUIDELINE 

LISTED HERE 

AND

(B) COUNTS INVOLVE 
EITHER DIFFERENT 
VICTIMS OR SAME 

VICTIM ON 
DIFFERENT 
OCCASIONS

THEN ADD LEVELS 

Murder, assault, 
rape, 
obstruction, etc.

Robbery

CP production

These are currently 
the GLs excluded 

from 3D1.2(d)
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STEP THREE: 
CALCULATE ALL OTHER 
COUNTS INDIVIDUALLY

: 

FIND THE HIGHEST OFFENSE LEVEL B/W STEPS 
1-3

THIS LEVEL NOW APPLIES TO ALL COUNTS 

(EVEN IF IT’S NOT BASED ON EXTRA LEVELS) 
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: 

DON’T INCLUDE COUNTS 
INCLUDING MANDATORY 

CONSECUTIVE PUNISHMENT 

(E.G., 924(C) OR 1028A)

Example #1
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Example #1

Step One: calculate in aggregate??
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Step Two: Additional levels??

Step 3: Calculate individually
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Step 4: Highest level controls

Example #2
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Example #2

Step One: calculate in aggregate?

57

58



5/4/2026

30

2B3.1

Step Two: additional levels?
Different victims or occasions?

Example #3
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Client has 5 convictions:

• 2 counts of fraud (2B1.1)

• 1 count of tax evasion (2T1.1)

• 2 counts of impeding a federal officer each 
involving a different officer (2A2.4) 

Step 1: Aggregate? Step 2: Levels?

• 2 counts of fraud (2B1.1)

• 1 count of tax evasion (2T1.1)

Step 3: Other?

• 2 counts of impeding a federal officer (2A2.4) 
• 1 count of tax evasion (2T1.1)

• 2 counts of impeding a federal officer (2A2.4) 

18 20+2=22 30

• 1 count of tax evasion (2T1.1)
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Example #4

Client has 2 convictions stemming from a fight:

• 1 assault of Alex (2A2.3)

• 1 aggravated assault of Ben (2A2.2)
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Step 1: Aggregate? Step 2: Levels? Step 3: Other?

• 1 assault of Alex (2A2.3)

• 1 aggravated assault of Ben 
(2A2.2)

• 1 assault of Alex (2A2.3)

• 1 aggravated assault of Ben (2A2.2)

• 1 assault of Alex (2A2.3)

• 1 aggravated assault of Ben (2A2.2)

THE REMAINING 
AMENDMENTS OF 

2025-06
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2026
1. Added “fentanyl related substances”

2. Inflation adjustments to loss amounts

3. New intro to the sentencing table

4. Deletion of rarely used SOC’s

2025
1. Added distinct SOC for machinegun 

conversion devices

2. Clarified language in robbery 
guideline

3. Added more SOCs related to fentanyl

2K2.1 – MCDs (Glock Switches 
and Auto Sears)

Possession of 4 or more MCDs → +2

Possession of 30 or more MCDs → +4

Sale of 1 or more MDCs → +2
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CIRCUIT CONFLICTS: ROBBERY

§2B3.1(b)(2)(B) – if a firearm was otherwise used to convey a specific 
(not general) threat of harm (e.g. pointing the firearm at a specific victim 
or victims; directing the movement of a specific victim/victims with the 
firearm; or to make physical contact with the victim (e.g., pistol whip; 
firearm placed against victim’s body), increase by 6 levels.

CIRCUIT CONFLICTS: ROBBERY

§2B3.1(b)(4)(B) – if any person was physically restrained person’s 
freedom of movement was restricted through physical contact or 
confinement, such as by being tied, bound, or locked up, to 
facilitate the commission of the offense or to facilitate escape, 
increase by 2 levels.

69

70



5/4/2026

36

FENTANYL
§2D1.1 – FAKE PILLS

§2D1.1(b)(13) – If  a person:

(A) knowingly misrepresented or knowingly 
marketed as another substance a 
mixture/substance containing fentanyl or a 
fentanyl analogue, increase by 4 levels; or 

(B) represented or marked as a legitimately 
manufactured drug another mixture or 
substance containing fentanyl or a 
fentanyl analogue and acted with willful 
blindness or conscious avoidance of 
knowledge that such mixture or substance 
was not the legitimately manufactured 
drug, increase by 2 levels. 

…and acted with willful blindness or conscious 
avoidance of knowledge with reckless disregard 
that such mixture or substance was not the 
legitimately manufactured drug, increase by two 
levels.

“Fentanyl related substance”
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What are FRS’s that 
are significantly less 
potent than fentanyl?

What about acetyl fentanyl, 
butyryl fentanyl,
meta-flourofentanyl, &
4'-flourofentanyl?

“Fentanyl related substance”

Inflationary adjustment
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New ch. 5, part A language

Deleting unused SOCs
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THE BIG THREE THAT GOT AWAY
Career offender (eliminating state drug priors and resolving circuit conflicts)

Meth (eliminating purity distinctions from meth sentencing)

Loss table (improving 2B1.1 in general)
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Office Hours 
signup 

Benjamin_flick@fd.org

Additional Resources:

•SRC’s box folders
•SRC’s listservs – email me  
•SRC website: src.fd.org
•SRC Office Hours
•Sentencing data 

resources

THE END
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