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8 USC 1326
in the Sixth

S a r a  P e l o q u i n  &  B r i d g e t  K e n n e d y May 15, 2025

8 USC 1326
1. 1326 origins
2.Elements & Defenses
3. 1326(d) Motions
4. Discovery
5.  Sentencing
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1326’s 
Origins

Eric S. Fish, Race, History, and Immigration Crimes, 107 Iowa L. R. 1051 (March 2022)

Which of the following were recorded motivations for passing the first version 
of 8 USC 1326 in 1929, making it a crime to enter the country without 
permission?

A.The eugenics movement and the desire to purge the United States of the 
“biological problem” of Latin American bloodlines

B.Concern that immigrants from Mexico were a “mongrel” race with mixed 
Spanish, Native, and African ancestry, who would encourage further racial mixing

C.The desire to encourage immigration of more white people from Europe to 
provide “sound human stock” for the future of the country

D.All of the above, and many more really racist things
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Fd.org:

Elements & 
Defenses
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“[T]he Due Process Clause applies to all ‘persons’ 
within the United States, including aliens, whether their 

presence here is lawful, unlawful, temporary, or 
permanent.” 

Zadvydas v. Davis, 533 U.S. 678, 693 (2001)

The Constitution
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1. Alienage
2. Prior Removal
3. Found in or entered or attempted 
to enter
4. No AG consent to apply for 
admission
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Element 1
Alienage

Alienage must be proven Beyond A 
Reasonable Doubt

11

12



5/20/2025

7

Who is an “alien?”

Etymology:  Derived from Latin word 
“alienus” meaning  of or belonging to 
another, not own’s own, foreign, or strange.

First used to describe non-citizens in U.S. 
law  in the Naturalization Act of 1790.

Why it’s offensive?
Because we’re all human!

Legal Definition:
Any person who is not a citizen 
or national of the United States 
as defined in 8 U.S.C. 
1101(a)(3).  
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Your client doesn’t know

CITIZENSHIP STATUS

Four kinds 
of 
citizenship

Born in U.S. 

Acquired Citizenship

Derivative Citizenship

Naturalized
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Born in the USA

Wong Kim Ark v. 
United States, 169 
U.S. 649 (1898)
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Acquired Citizenship

*see upcoming 1326 In a Box video series on fd.org
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Provided certain conditions are met…

Citizen parent is biological 
parent
Citizen parent physical 
presence in USA
Marriage or 
Acknowledgement of Child

For example*:

*conditions depend on law in effect at the 
time of your client’s birth
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From birth!

*In your materials
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Derivative Citizenship

*see upcoming 1326 In a Box video series on fd.org
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Provided certain conditions are met…

One or both parents 
naturalize as US citizens
Child is a lawful permanent 
resident and living in U.S.

Child is under 18  in legal and 
physical custody of US parent

For example*:

*conditions depend on law in effect at the 
time of your client’s birth
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The moment the last 
condition is met
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*In your materials

Naturalization
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Who is a ‘national’ of the United States?

“[A] person who, though not a 
citizen of the United States, owes 
permanent allegiance to 
the United States.”  8 U.S.C. 
1101(a)(22)(B).

United States v. Morin, 80 F.3d 
124 (4th Cir. 1996)

*see upcoming 1326 In a Box video series on fd.org
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N-600 Passport 
Application Trial 

How do you pursue a citizenship defense?

N-600 Passport 
Application

*see upcoming 1326 In a Box video series on fd.org
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N-600 Passport 
Application Trial 

Trial 
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How will the government prove alienage?

• Client’s statements
• Post arrest
• Sworn statements in A-file
• Statements at removal hearing

• A-file documents
• Birth certificate (if submitted)
• Removal order (not BARD)

• Manner of Entry

How will you defend?

• No birth certificate
• No one knows where they were 

born
• No one with personal knowledge 

testified
• Didn’t get the BC from purported 

country of birth
• Corpus Delecti– only evidence of 

alienage is client’s statements
• Obama had to show his
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How will you defend?

•Some evidence of acquired 
or derivative citizenship 
•A parent or grandparent 

was a USC
•G didn’t investigate

United States v. Hodulik, 44 Fed.Appx. 656 (6th Cir. 2002) 
(unpublished)
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How will you defend?

G didn’t prove not a national
• Evidence client was an LPR
• G didn’t put on evidence that 

client didn’t apply to naturalize
• G failed to investigate

How do you choose the 
way to present a 
citizenship defense?

*see upcoming 1326 In a Box video series on fd.org
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Element 2
Prior Removal

Deportation
Exclusion
Removal

REMOVAL
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Order & Physical Departure
• Immigration Judge Order
•Expedited Removal
•Administrative Removal for Aggravated Felons

IJ Order of Removal
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Expedited 
Removal

Administrative Removal of Aggravated Felons
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Voluntary Departure
Reinstatement of Removal

Voluntary Returns
“catch and release”

NOT removal 
orders under 1326

Order & Physical Departure
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Element 3
Found in or Entered or Attempted to Enter

Border
Enters

Attempts to Enter

Interior
Found In
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1. Physical entry
2. Inspected and admitted or 
intending to evade inspection

3. Freedom from official 
restraint

“…one small step on 
American soil does 

not an ‘entry’ 
make…”

Lopez v. Sessions, 851 F.3d 
626, 630 (6th Cir. 2017)

Continuing Offense  
Entry through discovery
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Prior Immigration Detainer?

• In A-file
• In jail records
•In client’s possession

Element 4
No AG consent to apply for admission
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Necessity
an affirmative defense
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1326(d) motions
an affirmative defense

*see upcoming 1326 In a Box video series on fd.org
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1326(d) Motions

(d) Limitation on collateral attack on underlying deportation order
In a criminal proceeding under this section, an alien may not challenge the validity of the deportation 
order described in subsection (a)(1) or subsection (b) unless the alien demonstrates that-
(1) the alien exhausted any administrative remedies that may have been available to seek relief 
against the order;
(2) the deportation proceedings at which the order was issued improperly deprived the alien of the 
opportunity for judicial review; and
(3) the entry of the order was fundamentally unfair.

United States v. Mendoza-Lopez, 481 U.S. 828 (1987)

1326(d) Motions

Exhausted administrative remedies & Deprived of judicial review

1.Client appealed
2.Client’s waiver of appeal was invalid
3.Pro se client was not informed of right to appeal and 

administrative remedies
4.Removal prohibited review (expedited removal) and to 

a lesser extent administrative removal of aggravated felons
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Administrative 
Remedies

&
Judicial Review

1326(d) Motions

Fundamental
Unfairness

Due Process 
Violation

Prejudice
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1326(d) Motions Due Process Violation

What is the process due?
• Statute 
• CFR

• Circuit Caselaw
• BIA Caselaw

Specific to the type of removal

1326(d) Motions

Prejudice

Not deportable as charged
or

Had some likelihood of relief from removal
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1326(d) Motions
Not deportable as charged

= Prejudice

1326(d) Motions

Could have gotten relief 
from removal = Prejudice
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1326(d) Motions

US v. Estrada, 876 F.3d 885 (6th Cir. 2017) (no due 
process right to be informed of eligibility for 
discretionary relief)

US v Tilley, 2003 WL 25729209 (ND Oh 2003)

US v. Vargas-Molina, 392 F.Supp.3d 809 (ED Mich 2019) 
(due process right to have IJ develop factual record for 
you on available discretionary relief)

1326(d) Motions

In Absentia

Can AFPDs/CJA file motion to reopen 
in immigration court?
• Valadez-Lara v. Barr, 963 F.3d 560 

(6th Cir. 2020)
• US v. Flores-Perez, 1 F.4th 454 (6th 

Cir. 2021)
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1326(d) Motions
Discovery
•View Alien File (A-File)
•Recording of removal 

hearing

Basic Investigation
•FOIA Immigration 

Judge file
•Client Interviews

Legal research
• Code of Federal Regulations
• INA (Title 8 of USC)
• Board of Immigration Appeals caselaw
• Circuit caselaw on immigration cases
• Out-of-circuit caselaw (Start with 9th and 2nd)

Factual development
• Mitigation
• Fear in home country
• Family story
• Educational history
• Language abilities

1326(d) Motions
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Discovery
*see upcoming 1326 In a Box video series on fd.org

Rule 16
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Send a discovery 
letter immediately

*In your materials

*In your materials
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A-file
• Client’s complete immigration 

history
• All applications for status

• Visas
• Permanent Resident
• Asylum

• All supporting documents for 
applications

• All grants of status
• All removal documents
• All appeals
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I-213
Record of 

Deportable/Inadmissible 
Alien

•DHS police report
•Narrative about 

interaction with client

•Un-Mirandized statement
•  Claim of fear of return to 

home country

Record of Sworn Statement
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Removal Documents

• Notice to Appear
• Removal Order
• Warrant of Removal

Notice to Appear

• Type of Removal Proceeding
• Allegation about status

• Undocumented
• Visa holder
• Lawful Permanent Resident

• Allegation of removability
• Entered Without Inspection
• Overstayed Visa
• Committed a Crime

• Date, Time, Place of Hearing

85

86



5/20/2025

44

Removal Order

• Which allegation was sustained
• Legal basis for removal
• Identity of official ordering removal
• Type of official ordering removal

• Immigration Judge
• Other DHS official

• Appeal Waiver/Availability of Appeal

Warrant of Removal

• Client’s photo
• Client’s fingerprint
• Date and place of 

physical removal
• Identity of DHS 

officer who 
witnessed 
removal
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Sentencing

How much time am I going to get?
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No felonies → removal

Felony conviction → Removal

Aggravated* felony conviction → 
Removal

Statutory 
Maximums

2 years

10 years

20 years

*Categorical approach required

Jail Sweeps
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Aggravated 
Felony
8 U.S.C.1101(a)(43)

Fd.org:
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Guidelines
2L1.2

Date of first removal is key
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5+ years 
   
2+ years  
  
>13 months

<13 months   

3 misdos COV or Drug 
Trafficking  +2

Sentence After

5+ years   
 
2+ years   
 
>13 months  

<13 months 

3 misdos COV or Drug 
Trafficking  +2

Sentence Before

+10

+8

+6

+2

+10

+8

+6

+4+4

+2

F
I
R
S
T
 

R
E
M
O
V
A
L

Any 1326 sentence

+4
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Illegal Entry and Re-Entry 
Sentencing Guidelines: 2L1.2
Ben Davis
Available at fd.org
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Comic Books, 

Public Defenders, and 

Jury Trials
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Resources
NIJC
(312) 660-1610
defenders@immigrantjustice.org

CJA training videos
Fd.org

Citizenship charts
https://www.ilrc.org/resources/acquisition-derivation-quick-reference-charts

bridget_kennedy@fd.org 

sara_peloquin@ao.uscourts.gov
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