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Which of the following were recorded motivations for passing the first version 4 ‘

of 8 USC 1326 in 1929, making it a crime to enter the country without

permission?

A.The eugenics movement and the desire to purge the United States of the
“biological problem” of Latin American bloodlines

B.Concern that immigrants from Mexico were a “mongrel” race with mixed
Spanish, Native, and African ancestry, who would encourage further racial mixing

C.The desire to encourage immigration of more white people from Europe to
provide “sound human stock” for the future of the country

D.All of the above, and many more really racist things

Eric S. Fish, Race, History, and Immigration Crimes, 107 lowa L. R. 1051 (March 2022)




5/20/2025

What |

we're
covering

The Racist QOrigins of lllegal Reentry (and How to Challenge Them in Your Practice)
L] . . . .
Fd R O rg. By Kara Hartzler, Assistant Federal Defender, Federal Defenders of San Diego, Inc., San Diego, CA and Nora Hirozawa,
Assistant Federal Defender, Federal Defenders of San Diego, Inc., San Diego, CA

Elements &
Defenses
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The Constitution

“[T]he Due Process Clause applies to all ‘persons’
§ within the Umte_dﬁStates, including aliens, whether their k
‘i presenc" _‘,,here |s lawful, unlawful, tempmary‘ gr . )
A ‘ permanent aes i

Zadvydas v. Davis, 533 U.S. 678, 693 (2001)

8 U.S. Code § 1326 - Reentry of removed aliens

(a) In GEnERAL

Subject to subsection (b), any alien who—

(1) has been denied admission, excluded, deported, or removed or has departed the
United States while an order of exclusion, deportation, or removal is outstanding, and
thereafter

(2) enters, attempts to enter, or is at any time found in, the United States, unless (A)
prior to his reembarkation at a place outside the United States or his application for
admission from foreign contiguous territory, the Attorney General has expressly
consented to such_alien’s reapplying for admission; or (B) with respect to an_alien
previously denied admission and removed, unless such_alien shall establish that he was
not required to obtain such advance consent under this chapter or any prior Act,
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6.01 DEFENSE THEORY

(1) That concludes the part of my instructions explaining the elements of the crime. Next I will
explain the defendant's position.

(2) The defense says

5/20/2025

10

1. Alienage

2. Prior Removal

3. Found in or entered or attempted
to enter

4. No AG consent to apply for
admission




5/20/2025

Element 1

Alienage

Alienage must be proven Beyond A
Reasonable Doubt

12
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Legal Definition: ﬁ
Any person who is not a citizen

or national of the United States
as defined in 8 U.S.C.

S 1101(a)(3).

14
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CITIZENSHIP STATUS

“It’s Complicated”

Your client doesn’t know

15

Fourkinds [Born in U.S.

=8 Acquired Citizenship

{Derivative Citizenship }

—

16



5/20/2025

BRUCE SPRINGSTEEN
BORN IN THE U.S.A.

17

| Wong Kim Ark v.
United States, 169
U.S. 649 (1898)
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—
»

Acquired Citip

ﬁ\ *see upcoming 1326 In a Box video series on fd.org
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Provided certain conditions are met...

For example*:

Citizen parent is biological

parent

Citizen parent physical
presence in USA

Marriage or
Acknowledgement of Child

*conditions depend on law in effect at the
time of your client’s birth

21

22
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From birth!

CHART A: DETERMINING WHETHER CHILDREN BORN OUT SIDE THE U A(Quln D Crm
W0 child bown out of wediosk, se¢ Chart B) — Please Note: A child cannot acquire thirth

*In your materials

Date of Child's Birth:  |Residence / Physical Presence Requirements:* STEP: Sclect [STEP: Select [STEP3: Measire itizen pareet's eidence or physical [STEF 4; Detaraine whether shld s sinee Jost US
[pesiod i which [applicable [presence, whishever s required, PRIO tothe child's |citizenship. Ciizenship waslostan the dat it
[Mother was < itz who tes ded i U.S. or s oullying passessions al some point priat 10 bith o7 child lcitd vas bom  fparentage and period in which
o child will ot soquise citizenship through tho U5, citizen rwother if o wes logitimeto \mmigration satus [cild was born. The ahild acquired U, cizensip & |Betors age 26 ndivduals who nave faild o mest the
N 5\““; Thon: The child will o g coctueaanes hip through the U.5. cii her if stho was loghimated lof parente Jpirts i, 2 timse of child’s b, citizen parent kad alrcady |requiremsts can rsgain ciizenship by taking an aath of
frior to 12724552 1 The child wasborn before 52432 stegiance
child was lo gitimated bofore \umml. 21 AND RESIDENCE / PHYSICAL PRESENCE REQUIRED [RESIDENCE / PHYSICAL PRESENCE.
5. The le itimation occurred before 1/1 [PERIOD [PARENTS C PARENTS REQUIRED FOR CHILD¢
ot 122452 and e [Mother was U.S. citizen physically resent i the U.S. or is oullying possessions for 4 continions period Bornpriorta [Fatherormotber |t -
o 6112717 for /1 Jof 1 year at some point prior to birth of child. S liizen |Citiren parent had resided inhe U.S. .
e ——— Fither 1) Eaber moets prtorniy requirernent i Pa 2 and ome sitizen parent (BB e resided n the US Nane
Iesiced in the LS. or outying possessions befors th birh of the <hld: or 2)
itizen mother was physically present in U S, or s outying possessions fora ither: 12 years cominaous physical presence’
KComdsom praof 1y 15 chis e s eyl s it )2 s et il e
ster 61217 o U.8.or it onalying possessions 5 years a least 2 of which were after age 14, TS s s n US. v g
et 11 [Gve clizen ome matonal parent[According o State Dep't, e st et paterity roqurementsin Part2 and [passessions betwee the ages 13 and 21, or 3) if bogum
13A7) feitizen parent must have bosn piysically prescatin U, or s ozlying Incfore 10127772, 5 years comtinuions physical presence
[possessions for  contimacus period o | yea. If fther doesn’t meet Pat 2 jBorn anvatier Ibctween the ages 14 and 24, Endividuals
Jrequirements, treat as ane citizen, ane nomcitizen parent (see ba belovw).” [Fstar natle, or misinformed of potertial U.S. citizenship
e lenon€sactizn e [U . lizen ot b sically o o U c s o Jmay flfill the retention requirement trou,
[poscessions 5 years, atleast2 of which ware afir age [perent Jcomstructive physical presence * No retenion
requiremants if sither onitizen parent naturlized and
PART 2: MOTHER WAS NOT A U.S. CF CHILD'S BIRTH AND THE CHILD WAS LG T s ot
A ATHER, 2 W N CinLp WAs Boay” such as the US. Govemment. Individamls who faled to
Date of Child's Birth: |Requirements: Imeet piysical presence requirementscan regain
Priot to 1113, 1. Child legitimated at any time afler birth, mumhn.,.u.\nl\)mu.\ under law of father’s domicile] citizenship by teicing an oath of allsginnce.
torto T 2. 1fs0, use CHART A o determine if chi d citizenship at bitth, [Both parents.
I Chil h,“hnm\m.\ before age 21 under law of father's 4..". .u‘ o ality sablshed iouh ot [Given i e [0 Badresided in the US. or s ontying possessions. | yone
lOnvatter 1713741 and proceedings before 1272/52. L s not apply if ch 2 from a parent ltional®®
rior o 12/24/52: i mambi sice n e U 8 Armed Fores S o T T e
Forees. — g before 102772, o § yomes contims
|2._1Fs0, use CHART A unless paternity < through court proceeding. hyeioal preoence’ betwaen ages 14 md 26 4 1£ bgun
onater 1222552 and Child Legitimated before age 2 of fther's or child's domicile.” ater 102 ontinuous physical presence
ricr 1o 111576 1f 50, use CHART A 10 detemnine if child acquired citizenship at bith —— |Citien had resicdin U, orits utlying possescions 10 [between ages 14 and 28, Individuals umaveare of
e el yicr [pcars, atleast 5 of which were afies age 16, Ifcitizen  [potential .S, <itiraship may falfl he siention
Orion A 2o o g |aremtserved honorably n U.S. Armed Faicss between
1. Child egitimated beforc e 21 under law of uher’sor child's donicile [neimant | o 12317, of e et 103 ey
2. 1fs0, use CHART A to determine \[thld.u.qumu.\ iizensip at i et afterage 12 [Ethe ciizen parent served
JONB: [P [borerably in U, Armed Sevies bewaen 1447 and
: . 1224052, of 10 years o physi
onater 111568 ang )+ CHfaher blondlationship csublisbe d by *““‘; o womvincing ovidence [iesence, 5 of which may have been aierage 14,2 |cacmpiion is ot applicable ifparent wanemiid mder
e ‘athermust have been o US. eitizen at the time ofchild's Ammed Services exceptians) Individuale wha failed
[peor to 11/15771 3 Father uless decased, st provide ittn statcennt under oath that b will provide Fnancial suppost fomeetplyse presncerequremans can egan
for child untl s/he reaches citizensip by aing an cath of alleg
4. While child is under age 18, child must be legitimated under law of child’s residence or domicile 2 or lBath parents ; .
futher must cknowledge pateanity in writing under oath, ot patcenity established by competent cou leizens [One had resided i the U, oris ondying possessions. None
b5, 1f#s 1.2 are met, use CHART A to determine if child acquired citizenship at birth BErnolates o e e [Crtnen bt eyl reen 3 US i -
Jeional paren: _|ousying possescions for  contingos period of e yeur. b
1. Child/futher blood relationship establishe d by clear and convineing evidenees™ [priorto 11/146 ICiizen bad bem physaly recen® U8, o1 [
|2, Father must have been a U.S. citizen at the time of child’s birth; O citizen, ame ¢y E0 me;’m o y:r’f lenst £ ot wmeh were Nonez
5 Father,unes deceased st rovid wrte stnent underaath at b il rovid fancial suppon [poncitizen pareat |10 AT
lOnvatter 11/15/71:32 for child until s/he reaches 18: and Bt parens
[4. While child s under age 18, child must be kepitimated under law of child's residence or domiile, or leirene [One had resided in the US. or it outying possessions 2 None?
ot mustacknowledgeputemity in wiing under cuth, o ptrity stablished by competent ourt IS v oS T—T T .

24
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Derivative Citizenship

*see upcoming 1326 In a Box video series on fd.org
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Provided certain conditions are met...

For example*:

One or both parents
naturalize as US citizens
Child is a lawful permanent

resident and living in U.S. ?

Child is under 18 in legal and &
physical custody of US parent y e

o

*conditions depend on law in effect at the
time of your client’s birth

27

28
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The moment the last
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Couner C: DERIVATIVE CHTIZENSHIP — LAWFUL PERMANENT RESIENT CHILDREN G

Date of Last Act' Requirements

s, Fither onc or both paerés st have nafuraized pros o the child's
Child st be bl prmancn st esiding n S i e mmm chikd's 21° b

Price 10 5/24134 c. e
i .rgmmmus B b b et imated acecing to o s o1 he fiba's e
¢.  Adopled chikl and stepohibd cannol derive cilizensbip.

Hofh parcris raust bave raturalized ard begun lwéul parmanest residence in the U5, pric o the child's 217 bithday;
o TFenly o pa nam R ot e i norw e o epartel e ch s e 5 yeas Bt pmanent remdnce
binthday, unless the oiber parent & slready s U S. citzer:

ing before the 21

e 115,19 commen
52434 w 112/41:°

. Child must be lorful permancnt resident befire the chid's 217 birtd
. Thegimate chikl enerally may derive through mother's namralization oy, in which case the sttus of the other parent i imelevant;
e Legaimated chid o have boen g mmed i o s of b Fber's e
£ Adopted chibd and stepeluld canmol derive 1 Lzesship
V1341 1 1223524 . Hodh parers st e, e only e arent s, e e o must 1) U e s e i of e chi's i e
decaaned, or 3) the parests st be egally separated * and the nahakzing joreet must Bave legal custod
b orparens mas tave mannlizedprcr o ekt 1 b
¢ Chid must have been e child"s 1§ hirthday.
i Do chd erealy ca drve o 1wk <be ma and 16 s Ber U131 andbeloe 122453 cbe 1) becamea vl permament resden, nd 2 the

Tepted 3 shwummlwlegmmm e the law of the ehild's residencs or place of dormicile befor turmi
Adopied chikd and stepehild camnot derive citizenship.”

16 and be in the legal custody of the legitimating parees

5. Tlofh parcrts marst ramralize, = or if culy ore parent manaralizes, the other parent must 1) be a U.S, <hizen at the Sme of the child s birth and remain 5 15, Gtizen,
rents must be legally upxnlﬂl“am dthe b ring pren st v sk, OR n the cae o il who was bom ut of ek wnq,m
¢ e gecerally be the rober wh &
ot v T by
Chid il permncat readent ar bave begun to reside permanently in 115, (check cirost fr whetber that also meas Ll perman rssidence, or
tometing leser)befow o RS 9% by
st be wrmarric

Fd
_Sﬁ,.

£F

i

H

12452 10 10378:2

-\m‘llcdcmkl nhduszM camot derive ctizenship.”

5. Moth parcrts must ramralize, ce iferly cec parent ranuralires, the oeher parent must 1) be 1 U.S. citizen at the fime of the child’s birth and remain 5 U S_ ciizen, 2) be.
decaue ot st be Ity scpaa i and h sl g et et s gl sty OR i th s of ol who was bt of wedlok s
rally be the mother who nanmlizes.

b s ed pio o the ehids 1 by
10578 0 226012 . lawfisl permanent resident ar have hegun fy in LLS, (check circuit lawhid o
amching \mur\rmu 18° birthday
4 Ot e e e
13 nmmn.w ey dei el i the chld b oding e
imfir] permanent resident, and adeption ocenrmed before 3/he nimod 18,5 Seepchild canmot derfve citizenshi
5 Alleast one parent is a U S, ciizen eilber by birth or raturs Eration **
b, Inthe case of a chisd who was borm out of wediock, the moler must be the cme who is r besomes a ciizen,* OR, i the fuber i 3 U5, citzen rough naturalization ce

s byt s ande e e o . GHIE's < BBGE 1 resdencs o orkle g the legitimation must

Anyeme wh, on ar afler 22701

meets the following requirements, &

1 US, clizen. Another iy 1o ok it
™

athor meana then he ild genraly must have b egiima
ke place hefore the child reaches the age of 15;
e Child is under IS years oid:*

4 Child must be uemarried;’?

€. Child is o law ful permanca yesident?” or nativaal*

1

5

i :"";":;:':'m“ e T Ee gt ek oy ot i
S e sy . e e g bk a5 o 16 i o e i e el ey of, s s esidod
e vk ekt mho e oot TVA § (0K T ME) s il ok o G

t, the adopting parenys) fer 3t keast rwo,

©2024 IMMigTaNt Legal Resoures Gertor

*In your materials

31
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Naturalization , ,

32
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Who is a ‘national’ of the United States?

“[A] person who, though not a
citizen of the United States, owes
permanent allegiance to

the United States.” 8 U.S.C.
1101(a)(22)(B).

33

m *see upcoming 1326 In a Box video series on fd.org
1320

United States v. Morin, 80 F.3d

124 (4th Cir. 1996)

34

17
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How do you pursue a citizenship defense?

Passport
Application

35

Passport
Application

W *see upcoming 1326 In a Box video series on fd.org
1326

IN A BOX

36

18
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=l

Passport
Application |

37

38

19
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How will the government prove alienage?

* Client’s statements
* Post arrest
* Sworn statements in A-file
» Statements at removal hearing

* A-file documents
* Birth certificate (if submitted)
* Removal order (not BARD)

* Manner of Entry

/

39

How will you defend?

* No birth certificate

* No one knows where they were
born

* No one with personal knowledge
testified

* Didn’t get the BC from purported
country of birth

* Corpus Delecti- only evidence of
alienage is client’s statements

* Obama had to show his

40

20
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How will you defend?

*Some evidence of acquired
or derivative citizenship

* A parent or grandparent
was a USC

* G didn’t investigate

QL

41

YOU KEEP IEING THAT
i

e
-

L

-

1 DO NOT THINKIT MEANS
WHAT YOUERINKIRMERNS. )

United States v. Hodulik, 44 Fed.Appx. 656 (6th Cir. 2002)
(unpublished)

42

21
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How will you defend?

G didn’t prove not a national
* Evidence client was an LPR

* G didn’t put on evidence that
client didn’t apply to naturalize

* G failed to investigate

43

How do you choose the
way to present a
citizenship defense?

m *see upcoming 1326 In a Box video series on fd.org
1326

IN A BOX

44

22
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Element 2

Prior Removal

Deportation
Exclusion ~— REMOVAL

Removal N

46

23
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order of exclusion, deportation, or removal

Order & Physical Departure

* Immigration Judge Order
* Expedited Removal
* Administrative Removal for Aggravated Felons

47
ot Npenr ‘
IN LHE MATTER OF: L LN KEMU VAL FKOUEEDINGS
{
{ FILENO: A
{
RESPONDENT
STIPULATED REQUEST FOR REMOVAL ORDER
———— AND WAIVER OF HEARING
. I ., Respondent herein make the following requests,
9 statements, admissions, and stipulations: -
1. have received a copy of the Notice to Agpeal (NTA) dated , and my gt
full, true and correct name is as indicated therein. See attached NTA. I have also received a
legal aid list. I (have/do not have) an attorney who will represent me in this mamer. See —
attached Form EOIR-28.
2. I request that my deportati be letely on a written record, - f&"“ﬁw}
mthmnlha.rmx Iwuvedlmynxhnmdndvm]scommdeCFR. §§240]0m! B
48

24
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Expedited
Removal

U S. Depariment of Homeland Security

Notice and Order of Expedited Removal

Matter of:

of the Act, as an

Pursuant @ section zzs(b)m of the In
has. determined that yor

section(s) 212() D(S]l (O EI[T)(A![:]UJ D(?]lAl(x]ml O @) (B and/os O (7) (B) @A)
m

Nors aad e of i

DETERMINATION OF INADMISSIBILITY

e il

Event Nusber
File No:
Date:

A:i (Act). (8 US.C. 12250) (1)), the

gaton and Naton
sible o the United States under

e subject Lo removal, in that

o g ofices

nam upon the m.[l‘m:m
235

it a3 <hin rged and ordered e

UNDER SECTION 235(b)(1) OF THE

e Act. and by the aul

Naan e o it 7o afices P

T
O] Check here if supervisory concurrence was obtained by telephone or other means

1 set Farth above and evidence pre:

DER OF REMOVAL

g inspection or tion pursuant
f he Act, whe

ihority contained in section 235(b)

Sgnee f g i
o supervisor on duty)

ersonally served the original of this notice upon the above-niamed person an

S o vt e

CERTIFICATE OF SERVICE

Torm o8 e w1

49

Administrative Removal of Aggravated Felons

oI m

Moties o, A0nt 1o esie & Flnal Adninisieal  Removal Order

T T IEEm TR W, 614130

B ot e
i ey 85 5 et 443N

B

s seckn b of o Ak 8 U S

e
- —
e ————
B s e
g m——
8
e
o o D
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e e e e
‘wocton 27T IAA 1 sr HIM)Hﬁl\nalw“ e yeu b b oA O Qe T,
s p— -
e e s o ;}: e, TR TR SR AT | L T a—— N —
fi— o e
A Pommami s
; e e e

sl o
o e

plimdmpeed o

it i1y Pl

iAo

e

TR . st Ao, Y WO G 8 SOV A g

T e e

e i o o o o e
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—
#‘ ‘-'—!

esaramara  ratand Becuty

ATTENmOR: TSt s st et KA v e 1
iy

g6t o, 040107

I 75 ]

Final Administrativs Removal Order
s 55 ot e st

o

a5 S RO, 1,18 A SR OV o

e St i ke of i crcusons of . o it v nnmwmu

Pl o 1 i) St a0t 7 o i

s

Rty At (o) e, 05 . um'—uﬂ!é\-rd)wu-tgm'ww-r--lhmmnv-nuu i
ey g

oo cata s by choa, o

o A ol Tk e
< g ey G o 5Tl 7
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MEVAG) o AL 8 USE Sy By o

T
e
[a——_—

s i FINAL ALAAINSTRATIVE REAAOHAL GRDIER ups i s s sl

[rTrp—
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NOT removal
orders under 1326

Voluntary Departure
Reinstatement of Removal

Voluntary Returns

“catch and release”

[M~  Respondent’s application for voluntary depariure was granted until

———e

an alternative order of removal to ___
A

1] 41 n avenlinatinm Frne

_ under safeguards with

Order & Physical Departure

26
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Element3

Found in or Entered or Attempted to Enter

; .' & .0‘“

enters, attempts to enter, or is at any time found in, the United States,

Border Interior
Enters Found In

|y
Attempts to Enter N

54

27
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enters, the United States,

“..one small step on| |1. Physical entry
American soil does | |2. Inspected and admitted or

not an ‘entry’ intending to evade inspection
make...” 3. Freedom from official
restraint

Continuing Offense
Entry through discovery

56

28
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Prior Immigration Detainer?

*In A-file
*In jail records
*In client’s possession

DEPARTMENT OF HOMELAND SECURITY
IMMIGRATION DETAINER - NOTICE OF ACTION

Subject ID: Fie No:
Event # Date:

TO' (Name ang Titie of iatnton - OR Any Susseauent Law FRONE Deasiment of Hameland Securty e Azarass)
et Agency
OF ALIEN FORA P TO EXCEED 48 HOURS A

Name of Alen:

Date of Birth: Nationaity.

THE U.S. DEPARTMENT OF HOMELAND SECURITY (DHS) HAS TAKEN THE FOLLOWING ACTDNNELA'E T0

THE PERSON IDENTIFIED ABOVE, CURRENTLY IN YOUR CUSTODY:

(] Detemunea mat mere Acual s 3n aten States. The ndiviual (check

aat

= 7t 3 it 3 feony ot o 36 Been chaGed WM feny = a6 Been convicted of egal enty AN B 8USC. §
offense, 1325,

2 nas fvee of more prior MSGEmeANGr COMACEONS:  has llegaily re-entered the country aner a previous removal
= has 2 prior misdemeanat comiction of has o retum;
misdemeance for an ofense that

= a6 Seen oune b a0 PRGN ot o 20 naniyraton
[udge 10 have knowingly CommEted immigraton
T omerwdse oses 3 SINTCAE MK 10 3TN u:\mry border
Secaty, Of pudic satety; ana/or
= omer (specey)
Notice 1o Appear of Acopyor®
aitached and was served on owe).
0] served a warrant of arest for remanal proceedings. A copy of e warrant s attached and was served on e
[[) Obtained an orver of seportation o removal from the Unteg States for i person.

‘36531, S4XU3I 0UL OF EXDIEILCN; AT
of 2160hdl 0f 3 CoNTOS "
fctne ctanacciout: e tiowhs possession of ube o3 fnam
or coner deady we:

Convoled oM, of e g

amscro work. quarter

assignments, or Other matters. DHS hSCOUrages

IT IS REQUESTED THAT YOU:

pantan custooy of e ssjec 3 acoc NOT 1O EXCEED 48 HOURS, exciung Sy, Sundays. ans poldays beyenc

Ahen the sudject woud %6 Deen releated from your cusiody 1 allow DHS 10 take Gustody of e subject This
nquamnwon-.a«amqumucn §287.7. Fupamo’r-rmvﬂu\mnt You are not authorized o hold
As 0311y 26 possDle P C WOUIS reRaLE D KLOHCE piease rotTy

OHS by caiing UG DusIness hours o a‘h«ﬂwnvnmmqﬂr 1 you cannot reach 3
OHS Ol W ringion, Vermont at (802) 872-6020.

[0 Provise a copy to the subject of s Getainer.

0] Moty s office of he time o release atieast 30 Gays prio 1 felease oe 35 ar 1 J0Vance 35 possibie.

] Nott s offie I e ventof e nmate's deatn, hospEatzatn o vasser 1o ancier SN

0] Gonsicer trs request et ory upon jecrs convcton
[ Cance! the cetainer previousty piaced by tis Ofice on (aae).

" iName and St of mwigrasen ORcer) Sinatre of immigration Omcer

LETED BY THE LA\ AGENCY CURRENTLY HOLDING THE SUBJECT OF THIS NOTICE:
Plaase provide the Information SeOw, £Gn, 3N rERM 10 DHS UG e e7veope €nciosed o yOur CONVENINOR Of By faxing 3 Copy
Yeu SROU MaIntin 3 0opy 107 Your OWR NECOTDS §0 YO May Fack Te Case 37 FOENGIA e

SUTJECTDR7ONG e SB-hour P03,

Local Bookinginmate ¥ Latest oue) e
Last
Notice: Once 1n 0ur custody, te SULiect of s cetaines may

crime, of If you want this nGhAcual 0 femain In the United States for proSEcUSon of «rawmmpmn raw«rgmg
35 3 winess, please notfy the ICE Law Enforcement Support Center 3t (802) 872-6020.

Name v tme ot Omeer, Sonature of Ocen
OMS Form 1247 (12112) Page 1ot

Element4

No AG consent to apply for admission
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Application for Permission to Reapply for Admission

Into the United States After Deportation or Removal USCIS
Form 1212
Department of Homeland Security OMB No. 16150018
U.S. Citizenship and Immigration Services Expires 03/31/2027
For DHS Use Only
Alien Registration Number Fee Stamp Action Block.

A

Tnitial Receipt | Transferred In

61

Necessity

an affirmative defense

31
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6.07 JUSTIFICATION

(1) One of the questions in this case is whether the defendant was justified in committing the
crime. Here, unlike the other matters I have discussed with you, the defendant has the burden of
proof.

(2) For you to return a verdict of not guilty because of a justification defense, the defendant must
prove the following five factors by a preponderance of the evidence:

(A) First, that the defendant reasonably believed there was a present, imminent, and
impending threat of death or serious bodily injury [to himself] [to another]:

(B) Second, that the defendant had not recklessly or negligently placed himself [another]
in a situation in which it was probable that he would be forced to choose the criminal
conduet;

(C) Third, that the defendant had no reasonable, legal alternative to violating the law;

(D) Fourth, that the defendant reasonably believed his eriminal conduct would avoid the
threatened harm; and

(E) Fifth, that the defendant did not maintain the illegal conduct any longer than
absolutely necessary.

(3) If the defendant proves by a preponderance of the evidence the five elements listed above,
then you must find the defendant not guilty.

(4) Preponderance of the evidence is defined as “more likely than not.” In other words, the
defendant nust convince you that the five factors are more likely true than not true.

63

1326(d) motions

an affirmative defense

*see upcoming 1326 In a Box video series on fd.org
1326

IN A BOX

64

32



5/20/2025

65

0®.®
1326(d) Motions

1326(d) Motions

\ United States v. Mendoza-Lopez, 481 U.S. 828 (1987) }

|

(d) Limitation on collateral attack on underlying deportation order

In a criminal proceeding under this section, an alien may not challenge the validity of the deportation
order described in subsection (a)(1) or subsection (b) unless the alien demonstrates that-

(1) the alien exhausted any administrative remedies that may have been available to seek relief
against the order;

(2) the deportation proceedings at which the order was issued improperly deprived the alien of the
opportunity for judicial review; and

(3) the entry of the order was fundamentally unfair.

m

Exhausted administrative remedies & Deprived of judicial review

1.Client appealed
2.Client’s waiver of appeal was invalid
3.Pro se client was not informed of right to appeal and

4.Removal prohibited review (expedited removal) ando

a lesser extent administrative removal of aggravated felons

\

66

administrative remedies Y
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1326(d) Motions |

[ ———— Natice and Order of Expedited Removal

DETERMINATION OF INADMISSIBILITY

Euvent Nusber
File No:

Inthe Matter of:

Pursuant to section 235(b) (1) of the Immigeation and Nationality Act (Act). (8 U.S.C. 1225(5)(1)). the
Department of Homeland ‘has determined that you are inadmissible to the United States under
sectionts) 212(a) 0 (6) (i): RO ): O 241 6) (D)

of the Act as amened. are subject 1o remo

inadmissible as charged and ordered removed from the United States.

T e s ol o e

S i 5 ErrTr——
I Check here i supervisory cancurrence was obiained by telephane or other means (10 Supervisor on duty).

CERTIFICATE OF SERVICE

T persorally served the original of this natice upon the above-nained person on _

S o gt cice:

Foam L 98 fecRO1ET)

67

1326(d) Motions

—

Due Process
Fundamental Violation
Unfairness —

Prejudice

68
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1326(d) Motions

Due Process Violation

What is the process due?
e Statute
« CFR
e Circuit Caselaw
* BIA Caselaw

Specific to the type of removal
® ® 0.

1326(d) Motions

Prejudice

Not deportable as charged
or
Had some likelihood of relief from removal

70
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5/20/2025

Not deportable as charged
= Prejudice

US. Department of Nomeland Security Notice to Appear
In removal proceedings under section 240 of the Immigration and Nationality Act:
Sudject ID 1 PIN ) e s
Do Event Wo: =
In the Matter of
RO e ——————————————————— __ curreatly residing at
T (Nunber, e iy A ZIP cod))  (Amacode and phooe sumber)

3 1. You are an arriving alien.
&) 2. You are an alien present in the United States who has ot been admitted or paroled
[ 3. You have boca admitied 1o the United States, but are removable for the reasoas stated below

The Department of Homeland Sccurity alleges that you

1. You are oot a citizen or national of the United States;

2. You are a native of MEXICO and a citizen of XEXICO;

3. You arrived in the United States at or near SAN YSIDRO, CALIFORNIA, on or about
Auguet 1, :

4. You were not then admitted or paroled after inspection by an Immigration Officer.

71

1326(d) Motions

Could have gotten relief
from removal = Prejudice

72
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o @ o'
1326(d) Motions

US v. Estrada, 876 F.3d 885 (6™ Cir. 2017) (no due
process right to be informed of eligibility for
discretionary relief)

US v. Vargas-Molina, 392 F.Supp.3d 809 (ED Mich 2019)
(due process right to have |J develop factual record for
you on available discretionary relief)

‘ US v Tilley, 2003 WL 25729209 (ND Oh 2003)

73

1326(d) Motions

In Absentia

E E
UNITED STATES DEPARTMENT OF JUSTICI
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
I 1MIGRATION COURT
l:v-llﬂlNlm: A-Number:
————— Riderst
MARTINEZ,

T In Removal Proceedings -
Jesus Reyes, Esq. Imwvyu-Wdehdm
14201 SW 120 ST Date:

Suite 206 121172024
Miami, FL 33186

Can AFPDs/CJA file motion to reopen
in immigration court?
* Valadez-Lara v. Barr, 963 F.3d 560
(6% Cir. 2020)
* USv. Flores-Perez, 1 F.4th 454 (61
Cir. 2021)

74

ORDER OF THE IMMIGRATION JUDGE

Wmmmmmumdsmmnmamwwwmu

ﬂmmwawmh—mm-wumm
proceedings.
reading and considering the motion, and any opposition from the non-moving party, the
u:'?s-nmm:‘r«umm' reason(s):
O Failure to demonstrate that Respondents failure 10 appear was the result of exceptional
circumstances. See INA § 240(b)(SXCXi), (eX1).

O Failure to demonstrate that the Respoadent did not receive notice under INA § 239(a)
(1)2). See INA § 240(b)(SKCKi)-

v
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1326(d) Motions

®

75

Discovery

*View Alien File (A-File)

* Recording of removal
hearing

Basic Investigation

* FOIA Immigration
Judge file

* Client Interviews

1326(d) Motions

Legal research

* Code of Federal Regulations

* INA (Title 8 of USC)

* Board of Immigration Appeals caselaw

* Circuit caselaw on immigration cases

* OQut-of-circuit caselaw (Start with 9t and 2n9)

Factual development
* Mitigation

* Fearin home country

* Family story

* Educational history

* Language abilities

76
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Discovery

m *see upcoming 1326 In a Box video series on fd.org
1326

IN A BOX
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Send a discovery
letter immediately

*In your materials

FEDERAL DEFENDERS or SAN DIEGO, INC.

THE COMMUNITY BEFENDER ORGANIZATION FOR THE SOUTHERN DISTRICT OF CALIFORNIA

April 30, 2025

**Delivered

electronic mail only**

Assigned Assistant United States Attomey
880 Front Street

San Diego, CA 92101

RE: United States v. CLIENT

Case No.: 25M]0000

Dear Connsel:

T sepresent M. CLIENT in the above-captioned criminal case. Ms. CLIENT assests
his Fifth and Sixth Amendment sights to remain silent and to be represented by connsel both
inside and outside the coustroom. He also cequests that the goverament presesve and disclose
all; ion and material di nndes applicable consti ] provisions, statmtes,
and the Federal Rules. Me. CLIENT's request is contianing; that is, he requests that the
government disclose all information and material cnszently in its custody and contsol and that

immediately provide all i and material it obtains in

the
the future.

Mz, CLIENT sequests that conasel fos the government confirm zeceipt of this letter.
He requests that government connsel review his requests and notify defense counsel of any
discovery disputes or inteat not to comply with the geacsal oz specific sequests below within
5 days of the receipt of this letter. Last, he requests that the government notify defense
connsel of a convenient time, no later than 14 days after acraignment on an indictment or
information, to meet and confer regarding discovery nades Fed. R. Crim. P. 16.1 and Criminal
Local Rule 16.1.

I Mr. CLIENT asserts his rights under the Fifth and Sixth Amendments to
remain silent and to communicate with the govemment only through counsel.

Mr. CLIENT assests his right nader the Fifth and Sixth Amendments to remain silent
and to have all commuaication abont his case (of any other criminal investigation) take place
theongh connsel See Maine . Moniton, 474 US. 159, 176 (1985) (holding that the Sixth
Amendment is violated when goverament obtains confession by knowingly circumventiog
acesed’s sight to have connsel present in a confrontation between aceused and government);
Edvarde 1. Arizona, 451 US. 477, 484 (1981) (stating that once accsed has expressed desize to
deal with law eaforcement only throngh connsel, no interrogation may take place in absence
of comasel naless acensed initistes commmrication with law eaforcement). He does not with
to speak with prosecntoss o any ageat or employee of the government abont his case.

SN DIEGO OFCE » 225 BROHOMAY, SUTE 300+ SAN IEGD,CA 92101 + T 6 19.234 8467 « F:619.697.2666

@ ELGENTRO OFTGE » 1693 W, WAN STREET, SUTE D EL GENTRD, A 52243 + T: 760:335.9310 F: 760.935.3610

UNITED STATES V.

1326 Discovery Checklist

Related to the arrest in this case
including:

d-213

CRadio communications
ORvss

JBody Camera Foctage
DAirport/POE footage
CRecord of Sworn Statement
CPost arrest statement
CIICE Detainers

Owarrant Applications/
Warrants/Returns

Osigned Waivers and Consents
OPhone Discovery

OPhysical Belongings

*In your materials

All documents related to removals
alleged including:

Cwarrant for Arrest.

TMotice to Appear

CBond Determination Documents
COrder of Removal

Owarrant of Removal
CReinstatements of Remeval Orders
CJAudio of |} Removal Hearing

All the documents in A-file including:
OPetitions for Visas or other Status
0G-28 (notice of attorney appearance)
OlList of Free or Low Bono Legal Services
OAppeals Documents

CFINs

Ocriminal History Documents
Oimmigration Warnings

OPrier Records of Sworn Statements

80

40
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A-file

* Client’s complete immigration
history

* All applications for status
* Visas
* Permanent Resident
* Asylum

* All supporting documents for
applications

* All grants of status
* Allremoval documents
* All appeals

81

82
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U Dejatiment o Homeland Securi___Se3act T0r34611290 Record of Deportable/Inadmissible Alien

. — e .
513 atte(al 8 of xim, M (5 saF

Record of —S—r—
Deportable/Inadmissible '
Alien -

==

=== n"“lm e

P

* DHS police report e -
* Narrative about . i i

interaction with client

annss? coomomaTes:

mame

s st et A oy e
i Vi

R i . October 24, 2032 at 1001 =

i e
RSy

VT
&~

PAB 0000039

83

Record of Sworn Statement - )

PN
& @ UNITED STATES DEPARTMENT OF HOMELAND SECURITY
\, ) IMMIGRATION AND CUSTOMS ENFORCEMENT
‘4(,1 4 RECORD OF SWORN STATEMENT

g

Offce: Portiand, ¢ oo Number: QU Booking Number:

Bt D) A4 WASITATT Date: 2111205

* Un-Mirandized statement R

¢ clear understanding that the officer before me has
ideniifed himselherself as an offce of he Unifed Sixies Immigration 134 Customs Eaforcement, uthrizd by 1w o
administer in connection " ofthe
UniedStries

n claro conoctmient de g f ftel ae mise me ha

* Claim of fear of return to
home country

1. Your name (St nombre) ‘our parents coun'ey of birth (E/ pais de nacfiento de sus padres)
ourcountry of bt (5u patsde nactnlentd) 3. Your criminal record (S archivo rimina
our purents name pest 6.

Before weask you any questions you must understand your rights
Antes de que le hagamas cualguier pregunta.usied necesita comprender sus derechos

Use attached Statement of Rights. Completed on 211208
(date)

o ing to answer my g time? £ mis preg momentc?

Q@ out . the wholc trath, and rthing bat the ruth?
g tedque o e el i i el e

. i ;
x

Q: Have you used any othernames? 44 B trs ombres?
A: \

Q: When and where were you born? (Cando y donde racio?

M
Q: Of what country aro you acitizea? ;De que pais s wsted ciudadana’ N

4 B B %
Aliea's del =

42
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Removal Documents

* Notice to Appear
* Removal Order
* Warrant of Removal

85

Notice to Appear

* Type of Removal Proceeding

* Allegation about status
* Undocumented
* Visa holder
* Lawful Permanent Resident

* Allegation of removability
* Entered Without Inspection

* Overstayed Visa
* Committed a Crime

* Date, Time, Place of Hearing

86
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Removal Order

* Which allegation was sustained

* Legal basis for removal

* Identity of official ordering removal

Type of official ordering removal
* Immigration Judge
* Other DHS official

* Appeal Waiver/Availability of Appeal

EXECUTIVE OFFICE OF IMM TION REVIEW
IMMIGRATION COURT
' 1623 EAST J STREET SUITE 3 =

TACOMA, WA 98421
Respondent IN REMOVAL PROCEEDINGS

ORDER OF THE IMMIGRATION JUDGE

This is a summary of the oral decision entered on April 27, 2017
This is solely for of the partics. I the pr
the oral decision will become the official opinion in the case,

gs should be appealed or reopened,

(. The respondent was ordered removed from the United States to €0 3
04 Respondents spplcaionfor volutary departure was deniod and Tespondent was ordered removed fo

[ 1 Respondent under safeguards with

anal

on for voluntary deperture was granted until __

mative m(krm removal to :

Respondent s application for:

[ ] Asylum was( ) granted ( ) denied ( ) withdrawn ( ) other.

[ ] Withholding of removal wes ( ) granted ( )denied ( ) withdrawn ( ) other.

L 1, Rty epfaiiiel ] willoing of et | ]dcftrmlofmnowl under Article III of the
Convention Against Torture, was ( Jgranted ( ) denied () withdrawn ( )

[] A Waiver under section wes ( ) granted ( ) denied ( mnhamml () other.

{ ] Concolation o removal mersecBom ZH0A(ey whs { ) pared ( ) i ( Ywithram { )otber:

Respondent”  applction or

01 ellation under section 240A(bX1) was ( ) granted ( ) denied ( ) withdrawn ( ) other. If granted, it

W okt i rdg oo ho s 1) prepena s Wacosenry Tl v o 10 COE

[ ] Cancellation under section 240A(bX2) was ) granted ( )denied ( ) withdrawn ( ) other. If granted, it

was ordered that the respondent be issued all appropriate documents necessary to give effect to this order.

Adjustment of Status under section was () granted ( ) denied () withdrawn ( ) other. If

granted, it was ordered that respondent be issued all appropriate documents necessary to give effect to this

orde

[ ] Respondents status was rescinded under scction 246.
[ ] Respondent is admitted to the United Statesasa__ N
[ ] Asacondition of admission, respondentistopostas___________bond.

[ ] Respondent knowingly filed a frivolous asylum application after proper notice.

[ 1 Respondent's roquest to withdraw application for admission into the United States and returned to

under 8 C.F.R. section 1240.1d has been grante

[ ]~ Proceedings were terminated.

[ ] Respondent waived the nppcrnumt) to apply for asylum, withholding of removal, and withholding under the
Convention Against Tortu

[X] Oher. RE-ENTRY WARNINGS PROVIDED

April 27,2017

Paul DeFonzo
Immigration Judge

Appenl: WAIVED RESERVED (A71/B)/
IF RESERVED - APPEAL DUE BY: May 30, 2017
CERTIFICATE OF

nu~ DOCUMENT WAS SERVED BY MAIL (M) FAX (F)
LIEN [ ]ALIEN clo Custodial Officer [ ] ALI 5
DATEL BY: COURT STAFF <] _
Attachments: [ JEOIR-33 [ JEOIR-28 [ ]Legal ServicesList [ ] Other: VD Advisals Q6
epaRTIEN D sEC

* Client’s photo

* Client’s fingerprint

* Date and place of
physical removal

* Identity of DHS
officer who
witnessed
removal

U.S. Immigraton and Customs Enforcoment
WARRANT OF REMOVALIDEPORTATION

Touny iy

S ——

Ouparere wcrasa oy

vt Unowd it 5 i e G
o stcve -amed aber ulr(l:\—-.vr(e( serse ot

o corrand you ot s Comosy o e

1 i o i ek wmasn, Aty Kty ek o e of e st o Suprs

10 vt el (vet-doperabin, s 18 GF 2417, chech e

Departurs Vertiad by

88
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Sentencing

How much time am | going to get?

90
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Statutory
Maximums

No felonies = removal

\ 4

Felony conviction > Removal —_—

Aggravated* felony conviction >
Removal

*Categorical approach required

91

Jail Sweeps

46
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Aggravated
Felony

8 U.S.C.1101(a)(43)

°

The Categorical
Approach®

Still Crazy After All
These Years

KARA HARTZLER

FEDERAL DEFENDERS OF SAN DIEGO, INC

> ) o000 / 1043

Presenter: Kara Hartzler, Assistant Federal Defender, Federal Defenders of San Diego, Inc., San Diego, CA
Fd O rgo Part 12: The Categorical Approach - A Primer (May 7, 2025)
L] L]

"I love the categorical approach!" - said no federal practitioner (or court), ever. The categorical approach
> has been a thorn in our sides since it was created by the Supreme Court in Taylor v. United States, 495 U.S.

94

47
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Guidelines

2L1.2

Date of first removal is key

96




Sentence Before

5+ years +10
2+ years

>13 months

<13 months

3 misdos COV or Dru
Trafficking +2 é

F
I

R
S
T

Sentence After

5+ years +10
2+ years

>13 months

3 misdos COV or Dru
Trafficking +2 é

<13 months

97

Any 1326 sentence
(-

98

5/20/2025
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The Reentry Guidelines

Illegal Entry and Re-Entry
Sentencing Guidelines: 2L1.2

Ben Davis
Available at fd.org

100
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Comic Books,

A Public Defenders, and

N

101
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Resources

NlJC
(312) 660-1610
defenders@immigrantjustice.org

CJA training videos
Fd.org

Citizenship charts
https://www.ilrc.org/resources/acquisition-derivation-quick-reference-charts

bridget_kennedy@fd.org

sara_peloquin@ao.uscourts.gov

103
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